                                                                   1654

       04q0vel1                 Trial

  1    UNITED STATES DISTRICT COURT

  1    SOUTHERN DISTRICT OF NEW YORK

  2    ------------------------------x

  2

  3    AMY VELEZ, et al.,

  3    Individually and on Behalf of

  4    Others Similarly Situated,

  4

  5                   Plaintiffs,

  5

  6               v.                           04 Civ. 9194

  6

  7    NOVARTIS PHARMACEUTICALS

  7    CORPORATION,

  8

  8                   Defendant.

  9

  9    ------------------------------x

 10

 10                                           April 26, 2010

 11                                           9:45 a.m.

 11

 12    Before:

 12

 13                         HON. COLLEEN MCMAHON

 13

 14                                            District Judge

 14

 15                              APPEARANCES

 15

 16    SANFORD WITTELS & HEISLER LLP

 16         Attorneys for Plaintiffs

 17    BY:  DAVID SANFORD

 17         KATHERINE KIMPEL

 18         SHARON EUBANKS

 18         FELICIA MEDINA

 19         KATHERINE LEONG

 19         LAUREN HARTZ

 20

 20    VEDDER PRICE

 21         Attorneys for Defendant

 21    BY:  RICHARD H. SCHNADIG

 22         THOMAS ABRAM

 22         ELIZABETH HALL

 23         AARON GELB

 23         AMY BESS

 24

 24    ASHLEY MARSH PERTSEMLIDIS

 25         Novartis in-house counsel

 25

                      SOUTHERN DISTRICT REPORTERS, P.C.

                                (212) 805-0300

                                                                   1655

       04q0vel1                 Trial

  1

  2

  3

  4

  5

  6

  7

  8

  9

 10

 11

 12

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25

                      SOUTHERN DISTRICT REPORTERS, P.C.

                                (212) 805-0300

                                                                   1656

       04q0vel1                 Trial

  1             (Trial continuing)

  2             THE COURT:  Good morning.  Okay, have a seat.

  3             We are losing a juror.  Juror number 9 is on her way

  4    to the hospital -- juror number 10, Ms. Gonzales.  So she is

  5    gone.  That's the reason we have four alternates.

  6             Okay.  Who is up?

  7             MR. SANFORD:  Your Honor, Marjorie Salame is up.

  8             Before we get to her, I have one issue I would like to

  9    address with the Court --

 10             THE COURT:  I have one issue I need to address, which

 11    is why this thing is off.

 12             Okay, yes.

 13             MR. SANFORD:  Plaintiffs would like to call Ms. Kelli

 14    Shannon second.  She was here last week.  She had to fly back

 15    to Kentucky.  She came back for this.  She was here a couple of

 16    days last week, we didn't get to go.

 17             We would like to call her second.

 18             We initially told defense counsel we would call her

 19    third.  We want to make sure she is on her plane --

 20             THE COURT:  Call her second.  I don't care.  Call her

 21    sect.

 22             MR. SANFORD:  Thank you, your Honor.

 23             THE COURT:  Okay, anything else?

 24             MR. SANFORD:  That's it for us, your Honor.

 25             THE COURT:  Anything, Mr Schnadig?
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  1             MR. SCHNADIG:  Well, I do want to comment, I know

  2    judges hate this order business, I don't like it either.

  3             But we had a commitment Mr. Simmons would be called

  4    after --

  5             THE COURT:  And I don't care.

  6             MR. SCHNADIG:  That's what I thought.

  7             THE COURT:  Okay.  Let's bring in the jurors.

  8             (Jury present)

  9             THE CLERK:  Jury entering.

 10             Good morning.  Come on in.  And have a seat.

 11             THE COURT:  I am sad to report that Ms. Gonzales,

 12    juror number 10, has been taken ill.  She called us this

 13    morning.  She is on her way to the hospital.  So we're going to

 14    proceed without her.  This is why we pick more jurors than the

 15    minimum six that we need under the federal rules to decide a

 16    case.

 17             So, we'll miss her, but we're going to proceed.

 18             Call your next witness, please.

 19             MR. SANFORD:  Thank you, your Honor.

 20             Plaintiffs call Ms. Marjorie Salame.

 21             THE COURT:  Ms. Salame, please.

 22     MARJORIE SALAME,

 23         called as a witness by the Plaintiff,

 24         having been duly sworn, testified as follows:

 25    DIRECT EXAMINATION
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  1    BY MR. SANFORD:

  2             THE COURT:  Have a seat, ma'am.

  3             And I ask you to use that microphone so that everybody

  4    can hear you very clearly.

  5             THE WITNESS:  Okay.

  6    BY MR. SANFORD:

  7    Q.  Good morning, Ms. Salame?

  8    A.  Good morning.

  9    Q.  Where are you visiting us from today?

 10    A.  Clearwater, Florida.

 11             THE COURT:  Okay.  Sit back a little bit, okay.  And

 12    lean in toward the microphone.  Not the -- not in here, but,

 13    okay?  Thank you.

 14             THE WITNESS:  Is this better?

 15             THE COURT:  Thank you.  Much better.  That helps us

 16    all.

 17    BY MR. SANFORD:

 18    Q.  How long have you lived in Clearwater?

 19    A.  I have lived in the Tampa Bay area the majority of my life,

 20    except for 3 years that I lived in San Francisco.

 21    Q.  Do you have any children?

 22    A.  Yes, I have two children.

 23             My daughter, Nadia, is going to be 21 this coming

 24    month.  And my son, Camille, is a teacher in Spain.  And he is

 25    going to be 26.
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  1    Q.  Do you have a college degree?

  2    A.  I do.  I have a Bachelor of Science in microbiology from

  3    the University of South Florida.

  4    Q.  Have you done any postgraduate work?

  5    A.  Yes.  I have roughly around 18 hours of graduate level

  6    courses towards my masters in microbiology.

  7             THE COURT:  I'm sorry, masters in?

  8             THE WITNESS:  In microbiology.

  9    Q.  When did you start working at Novartis?

 10    A.  I was officially hired by Novartis back in December of

 11    2000.  But prior to that, I worked with Innovex, which was

 12    hired by Novartis to sell their products.

 13    Q.  What position were you hired into at Novartis?

 14    A.  I was hired as a sales representative.

 15    Q.  What was your territory?

 16    A.  It was the Palm Harbor, territory.

 17    Q.  And who is your manager?

 18    A.  My manager's name was Joseph Simmons.

 19             MR. SCHNADIG:  I still am having trouble hearing, I'm

 20    sorry.

 21             THE WITNESS:  I'm sorry.

 22             THE COURT:  It's not the microphone.  You just need to

 23    raise your voice.  We all want to hear what you have to say.

 24             THE WITNESS:  Okay.

 25             THE COURT:  Thank you.
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  1             You said the Palm Harbor territory.

  2             THE WITNESS:  Palm Harbor, Florida.

  3    Q.  Just for clarity, then, who was your manager?

  4    A.  My manager's name was Joseph Simmons.

  5    Q.  What were your goals when you joined Novartis?

  6    A.  Well, having worked indirectly for Novartis with Innovex

  7    for about a year and a half prior to Novartis, I had the

  8    opportunity to learn a little bit about Novartis as an

  9    organization.  So my goals in joining Novartis was to,

 10    hopefully, move up into a management position and, perhaps, as

 11    my children got older, be able to move into like a home office

 12    position or, you know, find out more about leadership

 13    positions, even within our location in Basel.

 14    Q.  Why were you interested in management?

 15    A.  Well, I had -- I had prior management experience before,

 16    but I also enjoy developing people and helping them reach their

 17    goals, as well.

 18    Q.  Did you express your interest in management to anyone when

 19    you joined Novartis?

 20    A.  Yes I --I am pretty sure I noted it on my application.

 21             However, the interview with Joseph Simmons was a day

 22    long ride-along with Mr. Simmons.  So we had a lot of

 23    opportunity to discuss my career goals and talk about my

 24    background and what I brought to Novartis.  And I let him know

 25    that I would be interested in moving into the management
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  1    development program.

  2    Q.  And how did manager Simmons respond when you expressed

  3    interest in management at that time?

  4    A.  Joe was very receptive.  He -- he said that he would be

  5    more than willing to help me move into the process.  This

  6    particular territory that I was taking over was at the bottom

  7    of -- I think, I believe, of the nation at the time that I took

  8    it over.  So he just said as long as I helped him move that

  9    territory up -- because he wanted to move into an ASM

 10    position -- that he would be more than willing to help me get

 11    into the management development program.

 12    Q.  Can you tell the ladies and gentlemen of the jury about

 13    your sales performance during your first year and a half at

 14    Novartis, approximately 2000 to 2002.

 15    A.  My sales performance was excellent.  As I said, that

 16    territory was a struggling territory.  So when I came in, I was

 17    able to move that territory up from the bottom of the nation,

 18    to close to the half-way mark.

 19    Q.  If we could look at plaintiff's 485, please.

 20             Do you recognize this document, ma'am?

 21    A.  Yes.

 22    Q.  And what is it?

 23    A.  It's an award that my manager, Joseph Simmons, hands to his

 24    representatives for outstanding sales performance for an

 25    individual product, usually your lead product for the month.
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  1    And this particular award was for outstanding sales performance

  2    in December 2001.

  3    Q.  Okay.

  4             MR. SANFORD:  If we could look at plaintiff's 487,

  5    please, Ray.

  6             And do you recognize this document?

  7    A.  Yes.  This is also another similar award.  This is for

  8    Lamisil.  And I had outstanding sales performance for April in

  9    2002.

 10    Q.  Okay.  Did you receive a performance review for your first

 11    full year at Novartis?

 12    A.  Yes.

 13    Q.  And when was that review, for what period of time?

 14    A.  It was for my first year with Novartis, for 2001.

 15    Q.  All right.  If we could see plaintiff's 461, please.

 16             And do you recognize this document?

 17    A.  Yes.

 18    Q.  And what is it?

 19    A.  This is may annual performance review.

 20    Q.  And who gave you that review?

 21    A.  My -- this would have been a review that my manager had

 22    gone over with me.  Basically, the reviews are done in two

 23    parts.  They are done by the representative's self appraisal,

 24    and then the manager enters their approval of the

 25    representative.

                      SOUTHERN DISTRICT REPORTERS, P.C.

                                (212) 805-0300

                                                                   1663

       04q0vel1                 Salame - direct

  1    Q.  And do you recall when, in fact, you received the review

  2    for 2001?

  3    A.  This would have been in March for 2002.

  4    Q.  And what rating, overall, did you receive on this review?

  5    A.  A 2.2.

  6    Q.  All right.  Let's turn to 9631 of the document, please.

  7             If we could focus in on that rating, all right.

  8             We see the 2.2  below.  Is that the 2.2 that you just

  9    referred to?

 10    A.  Correct.

 11    Q.  All right.  Did you agree with that rating?

 12    A.  No.

 13    Q.  Why not?

 14    A.  Because, throughout the review, when you looked at the

 15    different core competencies that's required of a sales

 16    representative, Mr. Simmons had graded me above or exceeds

 17    expectations in the core competencies.

 18    Q.  And if we can look at 9625, please.

 19             Okay, now I know it is a Novartis document.  But it is

 20    very difficult to read the scores.  But if you can take us

 21    through, starting with customer focus, on top, and then going

 22    across, looking at intermediate and advanced, and explain to

 23    the jury what that means and what your score was in the values

 24    and behaviors.

 25    A.  The column for customer focus is the column for core
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  1    competencies that the company wants you to demonstrate.

  2             The next, following column, would be for the sales

  3    representative, what they would consider the level of

  4    competency that you should be able to complete or demonstrate.

  5             The next following column would have been my self

  6    appraisal.

  7             And the last column, on the right, would have been my

  8    manager's self appraisal or my manager's appraisal of me.

  9    Q.  So the expectation was intermediate.  And your manager gave

 10    you an advanced here?

 11    A.  That's correct.

 12    Q.  So what was your score for that value in behavior?

 13    A.  Well, a meets expectation, would have been a two.  Anything

 14    that exceeds expectations is a three, so --

 15    Q.  Did you exceed expectations?

 16    A.  Yes.

 17    Q.  And so did you receive a three?

 18    A.  It's not, you know, legible, but it is a three.

 19    Q.  Okay.  If we can go down to the next value and behavior.

 20             And if you could just focus on what the expectation

 21    was, and what, in fact, your manager rated you, and what the

 22    number was.

 23    A.  Again, the second column to the left is what the

 24    expectation is for the core competency of Innovation.  The

 25    column to the far right, would be my manager, Joseph Simmons'
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  1    rating for me, which was advanced.

  2    Q.  So what did you receive?

  3    A.  That would have been a three.  I exceeded the fundamental

  4    competency.

  5    Q.  And if we can look at the next one down.  Take us through

  6    that.

  7    A.  Again, the corps competency is change orientation.

  8    The expected requirement would have been fundamental.  And he

  9    had rated me on the far right, as intermediate.

 10    Q.  So what did you receive?

 11    A.  It's a three.

 12    Q.  Next one down, please, leadership.  Can you talk us

 13    through, please.

 14    A.  This is competency for leadership.  As a sales

 15    representative, you're required to meet the fundamental

 16    expectations.  And Mr. Simmons, at the far right, rated me as

 17    advanced.

 18    Q.  Which is two levels above?

 19    A.  Correct.

 20    Q.  What did you receive?

 21    A.  A three.

 22    Q.  Next one down, please.

 23    A.  The core competency is communication.  The level to be

 24    demonstrated is fundamental.  The level on the far right that

 25    Joseph Simmons rated me was intermediate.
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  1    Q.  So what was your score?

  2    A.  Three.

  3    Q.  Next one down, please.

  4    A.  This core competency is collaboration.  The level of

  5    competency should be, for a sales representative is

  6    fundamental.  And, to the far right, Joseph Simmons rated me as

  7    advanced.

  8    Q.  And you received, what, then?

  9    A.  Three.

 10    Q.  Next one down, please.

 11    A.  The core competency is results focused.  The expectation is

 12    fundamental.  And in the far right, Joe rated me as

 13    intermediate.

 14    Q.  And your score was?

 15    A.  A three.

 16    Q.  Next one down, please.

 17    A.  This core competency is knowledge expertise.  The

 18    expectation is fundamental.  On the far right is Joe's rating

 19    of me, and that is advanced.

 20    Q.  And your score was?

 21    A.  A three.

 22    Q.  Next one down, please.

 23    A.  The next one is selling process.  What's required of a

 24    sales representative is fundamental.  And Joe rated me on the

 25    far right as intermediate.
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  1    Q.  What was your score?

  2    A.  A three.

  3    Q.  Next one down, please.

  4    A.  Territory management.  The core competency, the expectation

  5    is fundamental.  The rating that Joseph Simmons gave me was

  6    intermediate.

  7    Q.  So on all of the values and behaviors, your testimony is,

  8    then, you received a three; correct?

  9    A.  Correct.

 10    Q.  All right.  But your overall score for values and behaviors

 11    was a two?

 12    A.  Correct.

 13    Q.  All right.

 14             Did Manager Simmons ever explain to you why you

 15    received a 2.2 instead of a 2.3, or why -- did he ever explain

 16    to you why you received an overall score of two, when in each

 17    and every value and behavior, you received a 3?

 18    A.  I asked him at the time that we went over my annual review,

 19    and he had said that he was only allowed to have so many 3s

 20    and he couldn't give me a 3 even though that he felt that I had

 21    exceeded those core competencies.

 22    Q.  Okay.  Now, if we can look at 9624, under build for future.

 23             If we can look at your manager's comments in the right

 24    column, please.  Can you read that in the record?

 25    A.  Marjorie respects diversity, and works with the highest
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  1    level of integrity.

  2    Q.  Is that true?

  3    A.  Yes, sir.

  4    Q.  You mentioned, earlier, that you expressed your interest in

  5    management to Manager Simmons when you joined Novartis.

  6             Did you document, anywhere on this review, your

  7    interest in management?

  8    A.  Yes.

  9    Q.  Let's look at 9630, please.

 10             Looking at individual's career aspirations, if we can

 11    highlight that.

 12             Can you read that into the record, please?

 13    A.  I would like to look at leadership training opportunities

 14    for a sales management position.

 15    Q.  Did Manager Simmons make any comments on this review about

 16    leadership opportunities that you had taken in 2001?

 17    A.  Yes.

 18    Q.  Let's look at 9626, please.  Focus on the category of

 19    leadership.  And Manager Simmons' comments.  And can you read

 20    that into the record, please.

 21    A.  "Marjorie has established herself as a leader in the

 22    district.  She has attained the statute via her sales

 23    performance and commitment to excellence.  Marjorie set out

 24    clear standards and goals, and is sensitive to different

 25    situations and varies style of response accordingly.
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  1             Marjorie motivates others to achieve and maintain high

  2    standards.  Marjorie has set herself up as the go-to person in

  3    the district."

  4    Q.  All right.  Now, if we can look at 9627, please.

  5             If you can read this comment by Manager Simmons into

  6    the record.

  7    A.  "Marjorie has established excellent relationships with her

  8    Novartis family counterparts.  She has been a conduit for

  9    Innovation, results, and information within the Novartis

 10    family.  Marjorie has taken the extra step of training new

 11    representatives for Novartis in PDI.

 12    Q.  If we can look at 9631.  Focus on Manager Simmons' final

 13    comments.  Read that into the record, please.

 14    A.  "Marjorie is becoming a valuable asset to the district.

 15    She has consistently gone beyond the call of duty; whether it

 16    is flying a speaker to an event, finding a companion for a

 17    physician, or tutoring a new representative on the nuances of

 18    territory management.  She has accepted the challenges and

 19    brings fervor and spirit to the task.  She has focused on

 20    achieving the results in her territory for Lotrel, Famvir,

 21    Miacalcin, and Lamisil.  For 2002, she will transfer her volume

 22    gains to market share growth for product portfolio.  Thanks for

 23    your efforts this past year.

 24    Q.  What's involved in training the sales representatives?

 25    A.  Basically, when a person is hired on to Novartis, we send
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  1    them a large amount of material.

  2             And if they have not had a science background, the

  3    material can be overwhelming.  And they have to read the

  4    material prior to going up to corporate office.  So after they

  5    read the material, I usually meet with them, go over any

  6    issues, or problems, or any misunderstandings, or go over the

  7    disease state in which their product would revolve.  And then I

  8    give them pretests, prior to going up to corporate office.

  9    When representatives go up to corporate office, they have to

 10    make 90 percent on their exams up there, otherwise they are

 11    sent home.  So, to make sure that they can achieve their goals

 12    before leaving the territory, I sit with them and I give them

 13    pretests, and make sure that their understanding of the

 14    material and the product information is at least up to

 15    90 percent.

 16    Q.  Okay.  And did you, in fact, train new sales

 17    representatives?

 18    A.  Yes, I did.

 19    Q.  What did you do to help your manager with the recruiting

 20    and hiring process?

 21    A.  Basically, if Joe had a candidate for one of the

 22    territories in his district, he would have them come and ride

 23    with me and spend the day with me in the field.  And I would

 24    give them a fair evaluation if that candidate would be able to

 25    handle the position or if I felt that they would be successful

                      SOUTHERN DISTRICT REPORTERS, P.C.

                                (212) 805-0300

                                                                   1671

       04q0vel1                 Salame - direct

  1    in that particular position.

  2             There was one particular person, Allison Fernandez,

  3    who was a representative that, actually, I recruited and

  4    interviewed.  And she had ridden with me for the day.  And I

  5    had Joe come in and interview her.  And he agreed with my

  6    assessment of Allison and he ended hiring her for the Orlando

  7    territory.

  8    Q.  Did you do anything to help your manager run district

  9    planning meetings?

 10    A.  Yes, I did.

 11    Q.  What was that?

 12    A.  District planning meetings are meetings where the

 13    representatives come back in for either a refresher course in

 14    training, or to learn new product material, to learn more

 15    disease state material, or to learn more -- to learn the latest

 16    in marketing practices.  So, based on that, I would conduct the

 17    product training, and the marketing practices portion of the

 18    district planning meetings for Mr. Simmons.

 19    Q.  Were these activities ones other sales representatives also

 20    had to do?

 21    A.  No.

 22    Q.  Did you volunteer to do them?

 23    A.  Yes, sir.

 24    Q.  Why did you volunteer?

 25    A.  First of all, to demonstrate that I was capable of running
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  1    my own district planning meetings, hiring my own

  2    representatives, recruiting my own representatives, training my

  3    own representatives.  Which was part of the development

  4    process, or to demonstrate so before moving into the management

  5    development program.  So, basically, when Joe asked me to do

  6    these things, I was eager to demonstrate my ability.

  7    Q.  And how far did you get along in the management development

  8    process?

  9    A.  I got pretty far.  The last thing that needed to be

 10    accomplished was you were supposed to have a ride-along with

 11    your regional director.

 12    Q.  Who was your regional director?

 13    A.  It was Mr. Eric Robinson.

 14    Q.  And was Eric Robinson your manager, Joe Simmons', boss?

 15    A.  Correct.  That would have been Mr. Simmons' boss; Eric

 16    Robinson.

 17    Q.  Were you optimistic about your future at Novartis at this

 18    time?

 19    A.  Yes, I was very optimistic about my future at Novartis.  I

 20    really thought that the company, in terms of product

 21    development and research, was very innovated, and I was very

 22    proud and excited to be working for Novartis.

 23    Q.  Did there come a time when your progress through the

 24    management development process stalled?

 25    A.  Yes.
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  1    Q.  When was that?

  2    A.  Shortly after May 22nd, 2002.

  3    Q.  What were you doing on May 22, 2002?

  4    A.  I was -- I was facilitating a Novartis event.

  5    Q.  Okay.

  6             Before we get into the circumstances of May 22, can

  7    you tell the ladies and gentlemen and gentleman of the jury

  8    what a Novartis event is?

  9    A.  Novartis events take on different -- there are different

 10    things that representatives conduct.  For example, it could be

 11    a dinner with a physician that is relationship building; it

 12    could be in a presentation by a thought leader that we invite

 13    physicians to attend; it could be a golf outing.  So it could

 14    be different, various things that we use to either implement an

 15    educational portion, as well as a relationship-building portion

 16    to a Novartis event.

 17    Q.  What is the purpose of a Novartis event?

 18    A.  To -- to basically get the physician to learn a little bit

 19    more about the product, or to build relationships with their

 20    representatives.

 21    Q.  Does Novartis pay the expenses associated with the event?

 22    A.  Yes.

 23    Q.  Who was the targeted physician at the Novartis event on

 24    May 22?

 25    A.  It was a Dr. Daniel MacBeth.
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  1    Q.  Had you attended any Novartis events with Dr. MacBeth prior

  2    to May 22?

  3    A.  Yes.

  4    Q.  When was that?

  5    A.  Earlier that month, in May.

  6    Q.  Can you please describe, generally, what that earlier event

  7    was about?

  8    A.  Dr. MacBeth had a new physician that was going to be

  9    starting in his practice -- and Joseph Simmons was sponsoring

 10    kind of a welcoming party to this physician -- at his house.

 11    So, basically, it was it was at this physician's house that we

 12    were sponsoring other physicians to come by and meet the new

 13    physician at Dr. MacBeth's practice.

 14    Q.  Can you tell us what happened, specifically, at that

 15    earlier event.

 16    A.  Dr. MacBeth had propositioned me for sex.

 17    Q.  What -- what did he say in particular?

 18    A.  He had made some comment about having taken Viagra, and

 19    having blue steel, and asking me to go to the Red Barn.

 20    Q.  What did you understand him to mean by blue steel?

 21    A.  Viagra is a blue pill.  So what I understood was, is that

 22    he apparently had taken Viagra and was aroused.

 23    Q.  What did you understand him to mean by the Red Barn?

 24    A.  At that time, I really didn't know.  I just thought he

 25    meant to go someplace other than where we were at.
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  1    Q.  Did anyone hear Dr. MacBeth proposition you to have sex

  2    with him?

  3             MS. BESS:  Objection.  Calls for speculation.

  4             THE COURT:  Overruled.

  5    A.  Joseph Simmons was participating in the conversation at the

  6    time.  There was the three of us having a discussion when he

  7    had blurted this out.

  8    Q.  And how did you respond to Dr. MacBeth's comments?

  9    A.  I said no, and I left the conversation.

 10    Q.  How did Manager Simmons respond to Dr. MacBeth's comments?

 11    A.  He didn't flinch.

 12    Q.  Did you report Dr. MacBeth's comments to anyone?

 13    A.  No.

 14    Q.  Why not?

 15    A.  My manager was right there.

 16    Q.  When was the next time that Novartis sponsored an event at

 17    which you interacted with Dr. MacBeth.

 18    A.  That would have been, probably, the May 22nd.

 19    Q.  And who else attended that Novartis-sponsored event?

 20    A.  One of my other counterparts.  Her name was Anna Levin.

 21    And we had just hired a new representative.  And his name was

 22    Lane Cooley.

 23    Q.  And you testified a few minutes ago that your progress

 24    through management development stalled shortly after May 22.

 25             Can you please describe, generally, the Novartis event
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  1    on May 22?

  2    A.  Basically, Mr. Cooley, the new hire representative, was to

  3    do a preceptorship in the morning with Dr. MacBeth.

  4    Preceptorship is when we pay a physician to let us shadow them

  5    in the office, and go in and out of patient rooms to learn a

  6    little bit more about the prescribing practices of this

  7    physician.

  8             Towards the afternoon, around lunchtime, there was to

  9    be a relationship-building portion of the day, where we were to

 10    take Dr. MacBeth golfing.

 11    Q.  And why did you agree to attend the May 22 event?

 12    A.  I was just directed to by my boss to -- it was part of --

 13    Lane was with me for several days for training, and so I was

 14    pretty much just facilitating Lane's day.

 15    Q.  And what was your role at that Novartis event?

 16    A.  To pay for the golf outing, and to facilitate the day with

 17    Lane.

 18    Q.  Do you know if Manager Simmons had any relationship with

 19    Drs. McBeth and Colon?

 20    A.  Yes.

 21    Q.  What was that relationship?

 22    A.  With Mr. Colon, Mr. Simmons had told me that prior to

 23    working for Novartis, he had worked for a company that sold a

 24    pain medication called Vicoprofen.  And we were about 3 to

 25    6 months from FDA approval of a pain medication call Prestige.
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  1    And Mr. Simmons had relayed to me that Dr. Colon had been one

  2    of their highest prescribers for pain medication in the State

  3    of Florida.  And thought that he was going to be extremely

  4    valuable when we launched prestige.

  5    Q.  Can you tell the ladies and gentlemen of the jury what you

  6    know about Manager Simmons' relationship with Dr. MacBeth?

  7    A.  Yes.  On more than one occasion, Mr. Simmons expressed to

  8    me that he and Dr. MacBeth were best friends.

  9    Q.  And what was Novartis' relationship with Dr. MacBeth?

 10    A.  Dr. MacBeth was what we call an NCN physician, Novartis

 11    consulting network physician, where we conduct ad boards and we

 12    bring physicians in, and we show them different marketing

 13    practices and get their feedback.  So he was a paid consultant

 14    for Novartis.  In addition to that, he was a paid speaker for

 15    Novartis.  And in addition to that, he was my number 1

 16    prescribing physician for my products in my area.  He was

 17    Joseph Simmons' number 1 physician in his district for

 18    prescribing.  I believe that he was one of the top prescribers

 19    in Eric Robinson's region.  Eventually, Dr. MacBeth became the

 20    number 1 prescribing physician for a product that we had called

 21    Zelnorm.

 22    Q.  We're not going to go into any detail, but can you tell the

 23    jury what happened at that Novartis event on May 22, that

 24    caused your progression into management development to stall.

 25             MS. BESS:  Objection, leading.
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  1             THE COURT:  Just tell us what happened, in general

  2    terms on May 22.  The characterization we don't need.  Thank

  3    you.

  4    A.  Generally, what happened, was towards the end of the

  5    evening, Dr. Colon had joined our party at the golf outing.  My

  6    keys had ended up missing that night.  Eventually, I

  7    was isolated, alone from my counterpart, with just Dr. Colon.

  8    And he held me, against my will, for more than an hour.  He

  9    groped me, assaulted me, and before returning me to my

 10    counterpart, had raped me.

 11    Q.  Did you tell anyone at Novartis about that?

 12    A.  Yes.

 13    Q.  Whom did you tell?

 14    A.  The next day, I made several attempts to call my boss.  And

 15    he finally called me back towards the end of the day.

 16    Q.  And how did Manager Simmons respond, your boss?

 17    A.  He seemed taken back.  And I just remember him say, oh,

 18    cheez.  And that he was at Chicago O'Hare Airport, and that he

 19    was going to fly back and call HR in the morning.  And that he

 20    would get back to me the following morning.

 21    Q.  Did you speak to Human Resources about your assault?

 22    A.  Yes.

 23    Q.  Who did you speak with?

 24    A.  The representative's name was Joseph Palumbo.

 25    Q.  When did you speak with HR representative Mr. Palumbo?
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  1    A.  It would have been Friday morning.  Friday morning -- it

  2    would have been -- the assault occurred on May 22.  This would

  3    have been May 24.  That following Friday morning, I was back in

  4    the field, training Lane.

  5    Q.  And what do you remember about that communication with Mr.

  6    Palumbo, the HR representative?

  7    A.  That he told me that Joe had told him about what had

  8    happened.  And, mostly, that I recalled him talking to me about

  9    whether or not I wanted to press charges or not.  And that

 10    would be strictly up to me.

 11    Q.  Did you resume calling on doctors and attending to your

 12    other work responsibilities that same week of your sexual

 13    assault?

 14    A.  Yes.

 15    Q.  Why did you go back to work that week?

 16    A.  Because that night, in the woods, this like flight or fight

 17    response went off inside me.  And it wouldn't shut off.  And I

 18    just wanted to try to get some sense of normalcy.  Or try to

 19    regain some sense of a normal feeling.  And so I went about my

 20    daily routine.  And my responsibilities were to still continue

 21    training Lane Cooley.

 22    Q.  Did there come a time that you felt that Manager Simmons

 23    and your Regional Director, Robinson, were not supportive?

 24             MS. BESS:  Objection, leading.

 25             THE COURT:  Overruled.
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  1    A.  Yes.

  2    Q.  When did that happen?

  3    A.  About the middle of June.

  4    Q.  What happened in the middle of June 2002?

  5    A.  I got a message from Joe, that I was going to -- actually

  6    got a phone call from Joseph Simmons to meet him and my

  7    regional director, who was getting ready to fly in at the Tampa

  8    Airport Marriott.

  9    Q.  What was the purpose of the Tampa Airport Marriott meeting?

 10    A.  My manager had told me that Mr. Robinson wanted to fly in

 11    and discuss the events of that day with me in person, basically

 12    just to meet with him and tell him I guess the events of that

 13    day in person.

 14    Q.  How did you respond when Manager Simmons told you about

 15    that meeting?

 16    A.  I was a little apprehensive about the meeting.  I was not

 17    understanding, you know, why he wanted to come in personally

 18    and have me recap that day.  I had already told Joe about that

 19    day.  And, in addition to that, I had already spoken to HR.

 20    Q.  Had you contacted HR prior to that meeting?

 21    A.  Yes.  I had already contacted HR.  So I really didn't

 22    understand why I would need to.  And, in fact, I was actually

 23    upset that -- I believe I asked Joseph Simmons if I was going

 24    to need an attorney at that meeting.

 25    Q.  What did he say?
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  1    A.  He said, no, that it was just an informal meeting.

  2    Q.  Was HR present at the meeting?

  3    A.  No.

  4    Q.  And where, specifically, was the meeting held?

  5    A.  The meeting was held in the lobby of the Tampa Airport

  6    Marriott, which is actually open to the airport.

  7    Q.  Was it private?

  8    A.  It was far from that, private.

  9    Q.  What happened at that meeting?

 10    A.  We sat down in a bar/lounge area.  And Mr. Robinson sat

 11    next to me, with his knee next to mine.  And he asked me to go

 12    over the events of that day.  He had a legal pad with him.  And

 13    he said he was going to take notes as I discussed the events of

 14    that day and that evening.  And so I went into great detail,

 15    exactly what had happened during May 22.

 16    Q.  And what did Manager Simmons say, if anything, during the

 17    meeting.

 18    A.  Mr. Simmons said nothing during the meeting.  He just kind

 19    of sat back in a chair with his -- with his hands over his

 20    eyes.

 21             (Continued on next page)

 22

 23

 24

 25
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  1    Q.  What happened after you told regional director Robinson of

  2    the details of the night of your assault?

  3    A.  Having to discuss the details of the night of that assault

  4    was extremely difficult.  So I looked down.  And Mr. Robinson

  5    asked me if that was it when I finished.

  6             And then he told me to look him in the eyes.  And he

  7    got up in my face and pointed in my face and told me, "Look me

  8    in the eyes when I'm talking to you so I can see that you can

  9    hear what I'm saying to you."

 10             And then he started to tell me how I should have had

 11    another set of keys.  That my phone was low on battery that

 12    night, I should have went to a landline.  Asking me how much I

 13    had to drink.  Telling me how I needed to take accountability

 14    for what happened that night.

 15    Q.  Did Regional Director Robinson say anything else to you?

 16    A.  Yes.  He said I need to stop calling HR; that HR is not for

 17    me; that HR is only for me and my manager, Joseph Simmons.

 18    Q.  Did you and Regional Director Robinson and Manager Simmons

 19    discuss anything other than the assault during that meeting?

 20    A.  I'm not really sure.  I know that I told him I didn't want

 21    to call on Dr. McBath's office anymore.

 22             But after I got done spending over an hour talking

 23    about what happened that night, and then have somebody get in

 24    my face and tell me that I was responsible for what happened.

 25    So I don't remember the rest of it except that I asked him to
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  1    please give me a copy of what he had written on the legal pad.

  2    Q.  How long did that meeting last?

  3    A.  Like an hour-and-a-half.

  4    Q.  How did the meeting with Manager Simmons and Regional

  5    Director Robinson end?

  6    A.  Mr. Robinson told me that he was going to get Joseph

  7    Simmons his notes or recap his notes for him to send me an

  8    e-mail in reference to the information he took down that night

  9    and that I was to sign off on it.

 10    Q.  What effect did this meeting have on you?

 11    A.  I was very scared.  I remember calling my husband as soon

 12    as I got out.  And telling my husband that I probably should

 13    have brought an attorney to that meeting with me and letting

 14    him know what happened before I even got home.  And I don't

 15    think that I had slept for several days after that meeting.

 16    Q.  What was the effect on you for days following that meeting

 17    besides not sleeping?

 18    A.  That night when I was assaulted and you had that -- it's

 19    like this reaction, almost like to a scary movie, and you jump

 20    in the movie.  Well that went off inside of me.  And you know,

 21    it didn't have an opportunity to calm down.  And when I was at

 22    that meeting, it was like it went off again at that meeting.

 23    And so your hands shake.  Your heart races.  You just can't

 24    sleep.

 25    Q.  Okay.  If we could look at Joint Exhibit 57, please.
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  1             Do you recognize this document -- if we can zero in on

  2    it.

  3    A.  Yes.

  4    Q.  What is it?

  5    A.  These are exchange of e-mails between Eric Robinson,

  6    myself, and Joseph Simmons.

  7    Q.  Exchange of e-mails between you and your manager and your

  8    manager's manager?

  9    A.  Correct.

 10    Q.  Which of these e-mails came first?

 11    A.  The bottom e-mail, the e-mail dated 6-18 at 2:00 a.m. in

 12    the morning, 2:10 a.m. in the morning.

 13    Q.  Why were you awake at 2:00 in the morning writing this

 14    e-mail?

 15    A.  I hadn't been able to sleep since the meeting on the

 16    14th.

 17    Q.  Let's look at that e-mail -- if we can look at the first

 18    paragraph, please.

 19             If you can read that for the ladies and gentlemen of

 20    the jury, please.

 21    A.  "I know that you must think that I have been very negative

 22    and I apologize for coming across that way.  However, having to

 23    sit across a table from my two superiors and describe something

 24    that sensitive in a hotel lobby and listen to retrospective

 25    feedback was very tough and I'm not sure I could react any
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  1    other way."

  2    Q.  Why did you think you needed to apologize here?

  3    A.  Because I thought that he was upset that I was looking down

  4    and I didn't know if he was thinking that I was being

  5    disrespectful to him when I looked down.  But I just felt

  6    like -- I felt like I was getting ready to lose my job and so

  7    this e-mail was an attempt to reconnect with my superiors and

  8    hold on to my job.

  9    Q.  Look at the second paragraph, please.

 10             Can you read that into the record for the jury.

 11    A.  "What I do want you to know is that I heard what you said

 12    and I appreciate your point of view and insight and experience.

 13    I felt a lot better after our meeting.  I also wanted to thank

 14    you for the offer to help and support.  It was greatly

 15    appreciated."

 16    Q.  Why did you write this paragraph?

 17    A.  Again, this was an attempt to hang on to my job.  I had to

 18    take a submissive role and try to figure out a way to minimize

 19    what was happening.

 20    Q.  If we can look at the third paragraph, please.

 21             Can you read this into the record.

 22    A.  "As we discussed in the meeting, I no longer wish to call

 23    on that office, I will communicate in compass three or more

 24    times a week.  And I will reach my QTQ goals."

 25    Q.  Is that in part what you discussed at the meeting?
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  1    A.  I'm not sure.  I don't recall.

  2    Q.  Why did you write this paragraph?

  3    A.  I know that my QTQ had come up prior to this meeting and I

  4    was trying to take accountability for anything that was wrong.

  5    Q.  Can you tell the ladies and gentlemen of the jury what a

  6    QTQ is.

  7    A.  A QTQ is a report that Novartis generates in terms of:  Do

  8    you reach every single physician that we ask you to?  And when

  9    you do reach that physician, how many times did you call on

 10    that physician?

 11             And right after the assault, Joseph Simmons had let me

 12    know that Eric Robinson had let him know that his report, the

 13    QTQ was off.  So I had taken accountability for any role that I

 14    had in making Joseph Simmons' report off.

 15    Q.  Look at the next paragraph, please.

 16             Can you read that.

 17    A.  "Will you please send me a copy of the information gathered

 18    in that meeting.

 19             "The other thing I want to mention to you is that

 20    communicating accurately in compass isn't because I don't work.

 21    It's because I work in the field such long hours.  I usually

 22    work from 8:00 a.m. to 11 or 12 night, like tonight and the

 23    past four nights last week.  It's been helpful with sales but

 24    not with my family and my administrative part of my job."

 25    Q.  Can you explain that to the jury, please.
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  1    A.  Because of the entertainment or the relationship portion of

  2    our job, we are able to take physicians out on a regular basis.

  3    And that was something that I did on a regular basis, was take

  4    physicians out most evenings.

  5    Q.  If we can look at the next paragraph, please.

  6             Read that into the record.

  7    A.  "I love my job and my company.  Even when my safety was an

  8    issue, my first thoughts were how can I get out of this very

  9    bad situation with minimal impact to business.  When Joe hired

 10    me, I told him this is the company I will work with for the

 11    last 20 working years of my life.  This has always been my

 12    level of commitment to Novartis, Joe, and you."

 13    Q.  Why did you write that?

 14    A.  Because I wanted them to know I was very committed,

 15    committed to my job and to the business.  And when I was out

 16    there in the woods with that physician that night, my biggest

 17    thought was how can I get out of this very bad situation with

 18    minimal impact to business.

 19    Q.  If we can look at the next paragraph, please.

 20    A.  "Thank you for letting me participate in the compensation

 21    task force teleconference.  Thank you again for taking time out

 22    of your day to assist me with this issue.  You were very

 23    helpful."

 24    Q.  If we can look at the response from your regional director

 25    on that same page.
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  1             When was this sent?

  2    A.  It was sent later that day, at 2:24.

  3    Q.  And who sends it?

  4    A.  My regional director, Eric Robinson.

  5    Q.  To whom is it sent?

  6    A.  It's sent to me.

  7    Q.  Can you please read what your Regional Director Robinson

  8    writes in response to your e-mail.

  9    A.  "Marjorie, thank you for your e-mail.  I will debrief

 10    further with Joe Palumbo and Joe Simmons early next week as I

 11    am in Phoenix right now.  Our biggest concern is your, and your

 12    family's, safety first, and then how to allow you to continue

 13    to succeed with as little residual effect as possible.  Joe

 14    sent me a draft of a memo recapping our discussion that you

 15    will receive later this week.  Thank you again."

 16    Q.  Is that e-mail from Regional Director Robinson consistent

 17    with the statements Mr. Robinson made at the meeting, at the

 18    meeting at the Tampa Marriott?

 19    A.  No.

 20    Q.  Why not?

 21    A.  Because he wasn't helpful.  He had accused me of being

 22    responsible for what happened that night.

 23    Q.  Did you ever receive the memo recapping your discussion

 24    that is referred to here?

 25    A.  No.
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  1    Q.  Let's turn to the final e-mail on this document at 9060.

  2             Who was this sent from?

  3    A.  This was sent from my manager Joseph Simmons later that

  4    evening on the same day.

  5    Q.  To whom did he send it?

  6    A.  He sent it to me, and he copied in my regional director,

  7    Eric Robinson, and the HR representative, Joseph Palumbo.

  8    Q.  If we can look at that e-mail.

  9             Let's start at the top of the e-mail.

 10             Manager Simmons says here that it's an agreement

 11    document.  Were you expecting to receive an agreement document?

 12    A.  No, sir.  I was expecting to receive a document like Eric

 13    Robinson had stated in the prior e-mail and a recapping of our

 14    meeting of that day.

 15    Q.  Can you please read the first bullet point.

 16    A.  "You agreed to desist from making sales calls at the office

 17    of Dr. Daniel McBath from June 14, 2002, for the duration of

 18    your tenure with Novartis Pharmaceuticals.  These conditions

 19    include verbal contact such as phone contact or e-mail.  Under

 20    our agreement, you will have no contact in your capacity as a

 21    sales representative of Novartis Pharmaceuticals.  Should you

 22    fail to adhere to this agreement, we will have no alternative

 23    but to take further disciplinary action."

 24             MR. SANFORD:  Could we highlight, Ray, that last

 25    sentence starting with "Should fail to adhere."
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  1    Q.  What did you understand this bullet point to mean, in

  2    particular the portion, the last line there, "Should fail to

  3    adhere to this agreement, we will have no alternative but to

  4    take further disciplinary action"?

  5    A.  That I was being held accountable for what happened that

  6    night, for being raped that night, and that I was getting ready

  7    to lose my job.

  8    Q.  Did you view this as retaliatory?

  9    A.  Yes.

 10    Q.  Did you, in fact, have any further interactions with

 11    Dr. McBath in 2002 in your capacity as a Novartis sales

 12    representative?

 13    A.  Yes.

 14    Q.  What was that?

 15    A.  A few months after that my manager, Joseph Simmons, invited

 16    Dr. McBath to our launch meeting for Zelnorm.  When I was

 17    walking down the hallway to go into our meeting area, I saw

 18    Dr. McBath down the hallway.  And I had a panic attack.  And I

 19    stepped back down the hallway.  And one of my counterparts that

 20    was with me kind of helped me pull myself together.  And then I

 21    went into the district planning meeting and I sat down and

 22    Dr. McBath ended up sitting down next to me.

 23             After the meeting, we took a fifteen minute break and

 24    I went up to my room with my counterpart and I just broke down

 25    in tears.
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  1    Q.  Let's go to the third bullet point in this e-mail, please.

  2    A.  "You and I will meet on Monday, June 24, 2002 to address

  3    your QTQ performance.  At that time we will implement a

  4    territory coaching plan."

  5    Q.  Can you explain to the jury what a territory coaching plan

  6    is.

  7    A.  A territory coaching plan is for representatives who are

  8    falling short in their sales.  And a territory coaching plan is

  9    something that they use to discipline this representative or

 10    perhaps give them an opportunity to bring their sales back

 11    around.  But usually this is the beginning of a disciplinary

 12    action which results later into a PIP, which is the way they

 13    document your end at Novartis.

 14    Q.  Had anyone ever mentioned the possibility of giving you a

 15    territory coaching plan before?

 16    A.  No.

 17    Q.  What do you recall about your performance during this

 18    period of time?

 19    A.  Sales performance was excellent.

 20    Q.  Had your performance ever been an issue prior to this time?

 21    A.  No.

 22    Q.  Did Manager Simmons ever discuss with you why you needed to

 23    be on a territory coaching plan?

 24    A.  No.

 25    Q.  Did your performance at that time justify a territory
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  1    coaching plan?

  2    A.  No.

  3    Q.  Just to be clear, you were given this territory coaching

  4    plan by Manager Simmons how soon after you put Novartis on

  5    notice of the assault?

  6             MS. BESS:  Objection.  Assumes facts not in evidence.

  7             THE COURT:  Overruled.

  8             MS. BESS:  Your Honor, he said she was put on a

  9    territory coaching plan.

 10             THE COURT:  How long after this memorandum -- how long

 11    after you reported what happened to you did you get this

 12    memorandum?

 13             THE WITNESS:  Three weeks.

 14             THE COURT:  Thank you.

 15    Q.  How did you feel when you received this agreement document?

 16    A.  I thought there was changes with my relationship with

 17    Novartis.  I definitely confirmed things when I went to that

 18    meeting.  This document here let me know that my manager,

 19    Joseph Simmons, and my regional director were aligning

 20    themselves with this number one prescriber.  And I felt pretty

 21    victimized.

 22    Q.  What did you do after you discovered that you would be

 23    receiving a territory coaching plan?

 24    A.  I printed this document out and I went and saw my primary

 25    care physician.
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  1    Q.  Who was your primary care physician?

  2    A.  Dr. Gary Goldstein.

  3    Q.  What happened during your visit with Dr. Goldstein?

  4    A.  During my visit he had stepped out, and I didn't know until

  5    he had come back into the room, but he had taken this document

  6    and called Novartis corporate health.  And he proceeded to talk

  7    to one of the physicians at corporate health by the name of

  8    Dr. Masari.  And he told Dr. Masari that he thought this was a

  9    highly inappropriate time to be putting me on a territory

 10    coaching plan or evaluating me in any way, shape, or form after

 11    being assaulted and that he was --

 12             MS. BESS:  Objection, hearsay.

 13             THE COURT:  Overruled.

 14             MR. SANFORD:  Continue.

 15             THE WITNESS:  He was pretty upset in reference to me

 16    receiving this document, and told them now I'm going to tell

 17    you how you're going to start treating my patient.

 18    Q.  Did he prescribe you any medications?

 19    A.  Yes.

 20    Q.  What were they?

 21    A.  I know he prescribed Xanax and he prescribed a number of

 22    different antidepressants.

 23    Q.  What was the Xanax for?

 24    A.  For anxiety.

 25    Q.  Did he treat you for high blood pressure?

                      SOUTHERN DISTRICT REPORTERS, P.C.

                                (212) 805-0300

                                                                   1694

       04Q9VEL2                 Salame - direct

  1             MS. BESS:  Objection.  Leading.

  2             THE COURT:  Did he treat you for anything else other

  3    than depression and anxiety?

  4             THE WITNESS:  I remember him telling me that I had

  5    situational high blood pressure from the situation.  I don't

  6    remember if he prescribed medication at that time.  But I do

  7    remember him telling me that I did have situational high blood

  8    pressure.

  9    Q.  Did you take the medications that Dr. Goldstein prescribed?

 10    A.  Yes.  The Xanax was one that I took.  The antidepressants I

 11    had difficulties with.  I had a side effect to the

 12    antidepressant.  So we actually went through a number of them

 13    throughout the course of the few months.

 14    Q.  Did Dr. Goldstein take any other measures with respect to

 15    your health?

 16    A.  Yes.  Because I was having difficulties with the

 17    antidepressants, he advised me, in order for me to be able to

 18    sleep and to get my blood pressure to come down, that I needed

 19    to exercise a lot more.  And also that he felt I needed to be

 20    removed from the situation, and he wanted to put me on

 21    short-term disability.

 22    Q.  Did he put you on short-term disability?

 23    A.  In the middle of July, yes.

 24    Q.  How long did that last?

 25    A.  Two weeks.
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  1    Q.  Why was it only a couple of weeks?

  2    A.  Because for me it created even more anxiety.

  3    Q.  Did you make any preparations in connection with your job

  4    before going out on short-term disability leave?

  5    A.  Yes.  You have to understand that when you're out of

  6    territory, your numbers will fall.  In addition to that, your

  7    QTQ performance will go down.  And so for me to be out of

  8    territory, my short-term disability, even though I needed to be

  9    away from the situation, was giving me even more anxiety.  I

 10    had set up a program with a national speaker for Lamisil who

 11    was flying in to one of my ad boards.  And I had 18 physicians

 12    that would be attending while I was out on disability.

 13    Q.  Did that speaker program go through?

 14    A.  It went through, but it went through with a lot of calls to

 15    HR.  While I was out on disability, the speaker had called me

 16    and told me that my manager was trying to cancel my program

 17    because he said that no one else would be able to conduct the

 18    program.

 19             And I had called HR in reference to the issue.  And I

 20    told her if she needed for me to at least go to the program

 21    and, you know, make sure that the program continued, I would be

 22    happy to do that.  But she told me, no, that I could not work

 23    while I was on short-term disability.

 24             I think eventually she had called Mr. Simmons and had

 25    Mr. Simmons conduct the program.
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  1    Q.  Was there anything else that Manager Simmons did that

  2    affected your ability to promote your products?

  3    A.  Yes.  Mr. Simmons would pull away promotional resources.

  4    For an example, I had -- my background is in research so I know

  5    a lot of thought leaders throughout the country.  And I had a

  6    thought leader flying in, in my particular area to conduct a

  7    program for my particular territory.

  8             I got a call from the thought leader who was going to

  9    be speaking at my program, and he had told me that Mr. Simmons

 10    had --

 11             MS. BESS:  Objection.  Hearsay.

 12             THE COURT:  Objection sustained.  The objection is

 13    sustained.  You may not answer the question.

 14    Q.  Was there anything else that Manager Simmons did that

 15    affected your ability to advance at Novartis?

 16             MS. BESS:  Objection.  Leading.

 17             THE COURT:  Overruled.

 18             THE WITNESS:  He -- I was up for review at the time of

 19    my performance review to be leveled and he denied my leveling.

 20             MR. SANFORD:  If we look at Plaintiffs' Exhibit 466,

 21    please.  Zero in on "from" and the "to."

 22    Q.  Do you recognize this document?

 23    A.  Yes.

 24    Q.  What is it?

 25    A.  It's an e-mail that I sent to Mr. Simmons.
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  1    Q.  What's the timeframe of these e-mails?

  2    A.  This would have been February 2003.  So it would have

  3    roughly been about eight months after my assault.

  4    Q.  Let's look at the e-mails chronologically starting with the

  5    first one, which is in the middle of the second page.

  6             Do you see this e-mail that you sent to Manager

  7    Simmons on February 11?

  8    A.  Yes.

  9    Q.  Why do you send this e-mail to Manager Simmons?

 10    A.  I was letting him know that I was going out to have surgery

 11    so that I wouldn't be in the field on that day.  And basically

 12    using this opportunity again to reach out to my manager and

 13    restore communication.

 14    Q.  Can you read that e-mail, please, into the record.

 15    A.  "Remember, Joe, I'm having surgery March 4, but even if I

 16    wasn't, it's time to get back to a normal life.  I hope this

 17    means our relationship is well.  It's funny.  I have seen a

 18    counselor more about the breakdown of our relationship than the

 19    event itself."

 20    Q.  What type of relationship are you referring to in this

 21    e-mail?

 22    A.  I'm talking about my business and working relationship with

 23    my manager, Joseph Simmons.

 24    Q.  What did you mean by your comments regarding seeing a

 25    counselor?
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  1    A.  I had started seeing a counselor after I saw my primary

  2    care physician in reference to the events and the events that

  3    followed.

  4    Q.  Now, let's look and see how Manager Simmons responded.

  5             This is an e-mail from Manager Simmons?

  6    A.  Yes.

  7    Q.  This is to you dated when?

  8    A.  Dated March 12, 2003.

  9    Q.  And if you could read Manager Simmons' response to you into

 10    the record, please.

 11    A.  "Marjorie, you and I will be evaluated on the successful

 12    management of the following equation.  Sales success equals

 13    passion over conviction times productivity over QTQ plus sales

 14    message minus competition divided by distractions."

 15    Q.  What did you understand this formula to mean, focusing on

 16    the, "minus competition divided by distractions" portion?

 17    A.  That my assault was a distraction.

 18    Q.  Did you respond to Manager Simmons' e-mail?

 19    A.  Yes.

 20    Q.  Why did you respond?

 21    A.  I was trying to restore my communication and my career.

 22    Q.  How did you feel when you got the response from Manager

 23    Simmons?

 24    A.  I was a little bewildered by his answer to me reaching out

 25    to him, at the offer to let's get back to normal.
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  1    Q.  If we can look at Manager Simmons' response at the top --

  2    the other response, I'm sorry, on the left side, taking it

  3    chronologically.

  4             Can you -- this is a response to your long e-mail

  5    below.  Can you read that into the record.

  6    A.  "Thanks for your candid feedback.  We will continue to

  7    communicate on matters pertinent to Novartis Pharmaceuticals

  8    and your Palm Harbor territory exclusively.  We are scheduled

  9    for a field contact on February 24.  Please allow time for your

 10    annual performance review."

 11    Q.  How did you feel when you received this response?

 12    A.  When I responded to his e-mail, I used his equation to go

 13    over my commitment and my dedication to the company and let him

 14    know that I was still the same person I was prior to what had

 15    happened on May 22.

 16             And so when he said that he -- the matters that I was

 17    talking about in terms of my commitment in terms of being able

 18    to communicate with my manager, not being pertinent to Novartis

 19    Pharmaceuticals, I didn't understand.  I thought this all was

 20    pertinent to Novartis Pharmaceuticals, that my relationship

 21    with my manager was very pertinent to Novartis Pharmaceuticals

 22    and very pertinent to me in terms of my career goals and my

 23    path.

 24    Q.  Now, in this e-mail response by Manager Simmons he

 25    references needing to go over your annual performance review.
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  1    Did you ever do that?

  2    A.  Yes.

  3    Q.  If we can look at Plaintiffs' Exhibit 467, please.

  4             Do you recognize this document?

  5    A.  Yes.

  6    Q.  What is it?

  7    A.  It's my annual performance review for the year 2002.

  8    Q.  And when did you receive this review approximately?

  9    A.  During that ride-along on February 24.

 10    Q.  Who gave you this review?

 11    A.  My manager, Joseph Simmons.

 12    Q.  What did you do when you received this review?

 13    A.  I didn't want to sign the review.  There was too many false

 14    statements in the review.  So I had taken the review and gone

 15    back to document the false statements in the review and then

 16    had later submitted it to HR.

 17    Q.  Let's look at Manager Simmons' final comments on 9662,

 18    please.

 19             Can you read that into the record.

 20    A.  "Marjorie, your 2002 performance has inconsistent for

 21    results and competencies.  Your results have been strong for

 22    Zelnorm.  Your performance with Lamisil exceeded expectations.

 23    Your Lotrel results have been average for the year.  Your

 24    behavior has become a major distraction to the district and me.

 25    Marjorie, these distractions will not be tolerated in 2003.
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  1    Your focus in 2003 should be to evaluate your competencies to a

  2    level of role model.  And your salary for 2003 will be $49,031.

  3    Your leveling status will be taken under review next month."

  4    Q.  Let's highlight the sentence starting with, "Your behavior

  5    has become a major distraction."

  6             What did you understand by that sentence, "Your

  7    behavior has become a major distraction to the district and

  8    me"?

  9    A.  That being raped was a distraction.

 10    Q.  Now, let's look at Manager Simmons' final comments on 9656.

 11             Focusing on collaboration, looking at what Manager

 12    Simmons writes.  Can you read that into the record, please.

 13    A.  "Overall 2002 you have gained the reputation as a

 14    distraction with your Novartis counterparts and teammates.  You

 15    demonstrate a propensity to share information which is not

 16    relevant to Novartis business."

 17    Q.  What did you understand Manager Simmons to mean by that

 18    comment?

 19    A.  Again, that the distraction was relating to the rape.

 20    Q.  All right.  If we can turn to 518421.  And if you can tell

 21    us what these pages are.

 22             That's the first page.  Can you tell us roughly what

 23    this signifies.

 24    A.  When I talked earlier about the QTQ report in reference to

 25    reaching frequency, this is a list of the physicians that I'm
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  1    required to target throughout that -- throughout -- during that

  2    review.  And when you look at the physicians, the physicians

  3    that were either deleted, or moved, or dead, or retired, or in

  4    Dr. McBath's case, because I didn't want to call on him, over

  5    ten percent of my tier ones were not available for me to even

  6    see.

  7    Q.  If we can look at Daniel McBath, the line Daniel McBath.  I

  8    think it's about seven lines down.  Highlight that.

  9             Can you describe for the ladies and gentlemen of the

 10    jury and the court what that line signifies.

 11    A.  Dr. McBath is one of the tier one physicians.  There's a

 12    column in the middle of the page that talks about first tier.

 13    And these physicians with tier ones down them are very

 14    high-prescribing physicians.

 15             There's another column, two columns to the right that

 16    talks about your frequency of that report.  So I'm required to

 17    hit Dr. McBath five out of ten times.

 18             And over to the very far left, I made a comment that I

 19    did not want to call on this gentleman.

 20    Q.  On the far right you mean?

 21    A.  Sorry.  Yes.  Far right.

 22    Q.  And what is NCN mean on the left column?

 23    A.  NCN is the Novartis consultant network, the paid physicians

 24    for marketing practices.

 25    Q.  And what's the Y signify next to McBath?

                      SOUTHERN DISTRICT REPORTERS, P.C.

                                (212) 805-0300

                                                                   1703

       04Q9VEL2                 Salame - direct

  1    A.  Yes, he was one of the NCN physicians.

  2    Q.  And then getting back to the right column, it says "will

  3    not call on him."  Why did you write that?

  4    A.  Because I was still being held accountable.

  5    Q.  Can you describe what that means, you were still being held

  6    accountable, for someone who doesn't know much about that.

  7    A.  Meaning that Dr. McBath was still on my list in terms of

  8    this QTQ report.  So I was still being counted against QTQ in

  9    terms of Dr. McBath as well as the other physicians who were

 10    not deleted in terms of dead, moved, and retired.

 11    Q.  So, just to be clear, you were held accountable --

 12             MS. BESS:  Objection, leading.

 13             THE COURT:  I'd like to hear the question.

 14    Q.  Just to be clear, you were being held accountable for the

 15    numbers even though you weren't calling on Dr. McBath?

 16             THE COURT:  The objection is sustained.

 17    Q.  If you're no longer calling on Dr. McBath, why is he still

 18    on your list?

 19    A.  Because they didn't remove him from the database.

 20    Q.  Do you recall what your sales performance for 2002 was?

 21    A.  Yes.  They were excellent.

 22    Q.  Did you believe that Manager Simmons' rating for you for

 23    2002 was fair?

 24    A.  No.

 25    Q.  Why not?
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  1    A.  At this particular time we were watching a product and I

  2    feared for my job so much that I was working 24/7.  And also in

  3    addition when you're launching a product, you're really working

  4    24/7.  Nights, weekends, everything.  And at this particular

  5    time I was very successful.  We won the launch for Zelnorm and

  6    we were over 300 percent to goal.  And my total product rating

  7    was 190 percent to goal, over goal.

  8    Q.  Now can you explain what it means to be 300 percent to

  9    goal?

 10    A.  The company looks at the potential for the territory and

 11    assigns you a goal for how many prescriptions that you must

 12    bring in.  So let's pick a number of about, say, 500 scripts.

 13    So I'm supposed to bring in 500 scripts.  I exceeded that goal

 14    by over 300 percent.

 15    Q.  Is that good?

 16    A.  Yes.  We were number one in the country for launching

 17    Zelnorm.

 18    Q.  Now if we can look at your annual review, at 9652, please,

 19    for the year 2002.

 20             Now, this document is somewhat difficult to read,

 21    especially with respect to the numbers.  We prepared a

 22    demonstrative that summarizes the information contained in this

 23    document.

 24             MR. SANFORD:  And defense counsel, your Honor, has

 25    seen the document and has consented to the use of it.
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  1             May we publish it to the jury?

  2             THE COURT:  You may.

  3             MR. SANFORD:  Thank you.

  4    Q.  Can you just walk us through in summary fashion what all

  5    this means?

  6    A.  Sure.  The second column from the left, again, is the core

  7    competencies that you need to demonstrate as a sales

  8    representative.

  9             The next column over would be the expectation

 10    measurable as a sales representative.

 11             The next column would be my self-appraisal.

 12             And the column to the right would have been my

 13    manager's ratings of me.

 14    Q.  And there's just one blank.  Can you describe -- we

 15    couldn't read -- reconfirm the number.  But can you describe

 16    what the competency expectation was, what the manager appraisal

 17    was?

 18    A.  Sure.  For customer focus, the competency expectation was

 19    intermediate.  And I was rated down one to fundamental.  Which

 20    I received a one rating.

 21             For the competency of innovation, it was fundamental.

 22    My manager rated me at fundamental, which was a two rating.

 23             Change orientation was fundamental.  My manager rated

 24    me fundamental, which is -- was a two.

 25             For leadership was fundamental, was the expectation.
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  1    My manager rated me as fundamental, as a two.

  2             Communication, again, was fundamental.  And my manager

  3    rated me as fundamental, which would have been a two.

  4    Q.  You can stop there.

  5             How does this overall review compare to your scores

  6    from the year before?

  7    A.  In many cases I was downgraded from the year before.

  8    Q.  At this point in time, were you still interested in going

  9    into management?

 10    A.  Yes.

 11    Q.  Let's turn to your development plan at 9660, please.

 12             Now, can you describe what this document is.

 13    A.  This is our development plan.

 14    Q.  What does that mean?

 15    A.  It's a -- it's where you sit down with your manager and you

 16    talk about what your career aspirations are and are supposed to

 17    go through and give you a list of things in terms of your

 18    classes, courses, or what you need to do to move into that

 19    particular position that you're looking for.

 20    Q.  If we can look at your individual career aspiration.

 21             Can you read that into the record, please.

 22    A.  "I plan to finish an advanced degree in medical science.  I

 23    am interested in leadership training and advancement into a DM

 24    in the future."

 25    Q.  Now at this point in time was Manager Simmons supportive of
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  1    your going into management?

  2    A.  At this point in time, Manager Simmons wasn't supportive of

  3    me continuing to work at Novartis.

  4    Q.  Let's look at your final comments.

  5             If you can read the section starting with, "Since the

  6    assault," please.

  7    A.  "Since the assault, I have had no support from my immediate

  8    management.  In fact, it is my perception that they had made it

  9    even more difficult and stressful to work and that the work

 10    environment has been hostile at best."

 11    Q.  And then if you could read the yellow highlighted portion

 12    below.

 13    A.  "I still love my company and I am hopeful for a long,

 14    positive, and mutually beneficial career with Novartis

 15    Pharmaceuticals, however, I will not continue to allow the

 16    current situation to continue.  The impact to my family and me

 17    has been too great and it's no longer acceptable."

 18    Q.  Did you still love your company?

 19    A.  I loved what I thought my company was.  I didn't love the

 20    way my management, my current superiors were treating me.

 21    Q.  Do you know what effects, if any, this 2002 performance

 22    review had on your employment?

 23    A.  You know, it's a representative's career.  I mean to -- you

 24    know, basically in terms of winning a launch, I mean

 25    representatives love to exceed expectations.  Representatives
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  1    love to do well in sales.  It's kind of the mentality of a

  2    salesperson.

  3             And to be able to exceed expectations as well as I did

  4    under the current situation and having gone through what I had

  5    gone through, and to be able to win that launch, you know, I

  6    was so proud and yet I didn't have any documentation -- I mean

  7    usually winning a launch helps launch a career further in a

  8    sales representative's career.  With this, I mean it was

  9    basically nothing.  Nothing happened.

 10             And, in fact, if I wanted to interview internally,

 11    which I did want to interview internally, I had nothing to

 12    show.  I mean my review looked like a bomb went off in the

 13    middle of it.  It was horrible.

 14             And I was just so deflated and so upset that I just

 15    was not allowed to return to my career path that I was on, on

 16    May 21, 2002.

 17    Q.  Did your review have any implications for your

 18    compensation?

 19    A.  Sure.  I mean I received a 2.2 rating.  I received a two

 20    percent raise.  The prior year, for 2001, I had received a 2.2

 21    rating.  I received a four-and-a-half percent raise.

 22             My counterpart, who was my equal counterpart during

 23    the launch, received a $10,000 increase because of how well we

 24    did in the launch.

 25    Q.  Who was your counterpart?
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  1    A.  J.D.

  2    Q.  Was J.D. a male?

  3    A.  Yes.

  4    Q.  What did you receive relative to that $10,000 increase for

  5    J.D.?

  6    A.  My two percent raise would not come close to the $10,000

  7    increase that J.D. got.

  8    Q.  Do you know approximately what the two percent raise

  9    amounted to?

 10    A.  I think it was around two thousand.

 11    Q.  Do you recall any conversations that you had with Manager

 12    Simmons following this review?

 13    A.  Yes.

 14    Q.  Can you describe that.

 15    A.  Yes.  After he finished going over the review with me, I

 16    asked him one more time if we could just find a way for us to

 17    be able to work together and find a way for things to be

 18    comfortable again.

 19             And he said, "It will never be comfortable for you."

 20    Q.  What did you understand Manager Simmons to mean when he

 21    said, "It will never be comfortable for you"?

 22    A.  That he was going to make it difficult until I left.

 23    Q.  Did you contact human resources about the review or about

 24    Manager Simmons' comments?

 25    A.  Yes.
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  1    Q.  Look at Plaintiffs' 468, please.

  2             Do you know what this document is?

  3    A.  Yes.  They are e-mails from me to an HR representative,

  4    Adrienne Fudge.

  5    Q.  Let's start with your e-mail, if you could read that into

  6    the record, please.

  7    A.  "Sometimes I feel I take two steps forward and five steps

  8    back.  So if I drive you crazy, I don't mean to.  It's just

  9    hard to know what's the right thing to do.  I'm trying to move

 10    forward but that's not easy either.  Anyway, I have decided to

 11    respectfully respond to the misinformation in my performance

 12    review point-by-point and attach documentation supporting my

 13    statements."

 14    Q.  Why did you write that?

 15    A.  Because in my review there were lies that were in my

 16    review.

 17    Q.  Go down to the second paragraph.  Read the first two

 18    sentences, please.

 19    A.  "I also want to say that if you ever thought I was

 20    disrespectful to you, I apologize.  In my opinion, the

 21    miscommunication took place before your phonecall to me, plus

 22    since I was told HR was not for me but only for management, I

 23    wasn't sure if you had my best interest and quite frankly I was

 24    very, very scared and requiring a much-needed medical leave.

 25    Anyway, I just wanted to say I'm sorry.  And that was for back
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  1    in July.  Joe wrote in my review references to you and my

  2    behavior being bad towards you."

  3    Q.  Why did you write that paragraph?

  4    A.  Because Adrienne Fudge was the HR representative who was

  5    telling me:  Marjorie, you cannot go work that program, while I

  6    was on short-term disability.  And I was being emphatic because

  7    I was so scared that being out on disability was going to let

  8    my numbers drop and I put this program in place to keep my

  9    numbers going.  And if it canceled, it felt like my numbers

 10    would drop.  So I don't think I was disrespectful but I was

 11    being emphatic.  And Joe made mention to that in my performance

 12    review about either being disrespectful or something to

 13    Adrienne.  So I just wanted to make sure that she didn't

 14    perceive me as being disrespectful.

 15    Q.  If we can look at the next paragraph, please.

 16             Can you read that into the record.

 17    A.  "Last thing I asked Joe after the review if we could ever

 18    reach a place where it's comfortable for us to work together.

 19    And he said, quote, no, it will never be comfortable for you.

 20    So that's my answer.  I'm just going to do my job and do my

 21    best to stay out of his way.  Wish me luck."

 22    Q.  Why did you write that?

 23    A.  Because I wanted to let her know that I was still having

 24    issues related to my communication with my manager.

 25    Q.  Did Ms. Fudge do anything -- Ms. Fudge of HR do anything to
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  1    change your review?

  2    A.  This is like -- like months -- like ten months maybe after

  3    the assault.  And my review was never changed.  So, no.

  4    Q.  Did you ever contact human resources specifically about the

  5    breakdown in your working relationship with Manager Simmons?

  6    A.  Yes.  I contacted HR numerously in reference to the

  7    breakdown in communication with my manager, Joseph Simmons.

  8    Q.  Do you recall whom you spoke with at HR?

  9    A.  Initially my calls were to the first representative, Joseph

 10    Palumbo.  And then about a month or so after the assault,

 11    Adrienne Fudge was my contact with HR.

 12    Q.  Did you ever contact the ethics and compliance department?

 13    A.  Yes.

 14    Q.  Regarding the breakdown in your working relationship with

 15    Manager Simmons?

 16    A.  Yes.

 17    Q.  Tell us about that, please.

 18    A.  One of my late nights of not being able to sleep I was

 19    going through my company's ethics and compliance book.  And I

 20    found a 1-800 number that was like a hotline alert number.  And

 21    I called it.  And a Ms. Dickinson had responded to me.

 22    Q.  What did Ms. Dickinson of ethics and compliance tell you?

 23    A.  She took down my information.  She said she'd get back to

 24    me.

 25             After she got back to me in a couple of days and told
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  1    me that since this was already in the HR department, that she

  2    was just going to refer me back to HR.

  3    Q.  What did you expect HR to do regarding the breakdown

  4    between you and management?

  5    A.  I expected them to inform their managers that you can't

  6    retaliate against a woman for being raped.

  7             I expected them to maybe get Mr. Simmons and

  8    Mr. Robinson some better education or more training in

  9    reference to how they should be coaching the representatives or

 10    how they should be reacting to the representatives.

 11             I expected them to help in terms of the facilitating

 12    or the communicating with my manager after the complete

 13    breakdown of communication after the assault.

 14             And I expected them, that if -- if for some reason

 15    that couldn't be done, that I would be removed from any -- from

 16    any hostile environment.

 17    Q.  If we can look at Plaintiffs' 463, please.

 18             Do you know what this document is?

 19    A.  Yes.  It's an e-mail that I sent to Adrienne Fudge.

 20    Q.  When did you send it?

 21    A.  This is roughly four months after the assault.

 22    Q.  If we can look at the first paragraph, please.

 23    A.  Can I get some water, please.

 24             Thank you.

 25    Q.  If you can read that into the record, please.
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  1    A.  "I found some of the e-mails and I think I gave my attorney

  2    them as well.  If he has different ones, I'll have to fax it

  3    over in the a.m.  I think I'm missing one or two.  Rereading

  4    them myself is very hard.  I was so distraught and truly at my

  5    limits to even function.  I was so desperate to repair any

  6    damage to my relationship with Joe and Eric, any damage to my

  7    career, and was trying so hard to find normalcy."

  8    Q.  Can you tell us why you wrote that paragraph?

  9    A.  I was just explaining myself, explaining what I was going

 10    through.

 11    Q.  The second paragraph, please.

 12    A.  "I don't think anyone will truly know just how unbelievably

 13    hard the last four months have been to me and -- to me and the

 14    effects that it's had on my family.  This event touched every

 15    aspect of my life.  The sad part of it is that it's not over

 16    and won't be over for a long time."

 17    Q.  Go to the third paragraph, please.

 18    A.  "To me, Joe and Eric's actions felt like a second assault.

 19    I didn't know these doctors very well, but Joe and Eric are

 20    within my own company family.  So, the impact of their actions

 21    was devastating.  Maybe it was because of the difficult

 22    situation.  Maybe it was because this doctor had their ears and

 23    filled them with misinformation.  Maybe it's because this

 24    doctor is the number one writer and promised to write and is

 25    writing Zelnorm.  I don't know."
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  1    Q.  When you write here, "Maybe it's because this doctor is a

  2    number one writer and promised to write and is writing

  3    Zelnorm," what did you mean?

  4    A.  That that influenced the way that Joe and Eric behaved.

  5    Q.  Just to be clear, what does it mean to write Zelnorm?

  6    A.  Prescribe.

  7    Q.  If we could look at the next paragraph, please.

  8             Could you read that into the record.

  9    A.  "What I do know is this.  This can't be fixed in a day or

 10    in one meeting.  For me personally it's going to take some time

 11    to be able to trust Novartis again.  It's going to take time

 12    for my family to recover.  It's going to take time for the

 13    criminal stuff to end.  I'd be foolish to think that the worst

 14    is over for me and my family.  I can't even see an end to this

 15    right now."

 16    Q.  Look at the next paragraph, please.

 17    A.  "My main goals are to first make sure that these two

 18    doctors never hurt another woman again, that my family can

 19    function normally again, is safe, and laughs again, and then

 20    create protocols for training so that sensitive issues like

 21    this are handled much better.  There was an opportunity for

 22    Novartis to either help me or hurt me.  Unfortunately, the

 23    latter happened.  Quite honestly, it almost..." it says

 24    "barred" but I meant "buried me."

 25    Q.  Why did you write that part about "creating protocols or
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  1    training so that sensitive issues like this are handled much

  2    better"?

  3    A.  Because there was such huge breakdown -- such a huge

  4    breakdown from the get-go in terms of policies and procedures

  5    that should be in place.

  6             If you were to just take aside the assault for a

  7    second, just put it aside.  And let's just say a representative

  8    gets hurt on the job.  There would be policies and procedures

  9    that would direct a manager and a regional director in terms of

 10    how they should act and behalf.

 11             And that that representative, once they recovered from

 12    whatever it is that they recovered, would be allowed to return

 13    to that same path that they were on prior to them being hurt.

 14             That didn't happen in my case.  And when that didn't

 15    happen, the next step would have been to go to HR.

 16             And then there wasn't any resolve with HR.  I

 17    continually called, and called, and called HR, and asked for

 18    help over and over again.

 19             And when I didn't get help from HR, I looked for a

 20    1-800 number for ethics and compliance.  And when I didn't get

 21    any help from ethics and compliance, they rerouted me back to

 22    HR.

 23             So clearly after something so horrific, I wanted

 24    something positive to come from this.  I wanted it so that this

 25    never happens to another woman again.
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  1    Q.  If we could go to the next paragraph, please.

  2             Read that into the record.

  3    A.  "Regardless of the reasons or excuses why it happened

  4    really doesn't matter to me.  What matters is that it never

  5    happens again to any representative within our company.  It was

  6    over a month before I got the help I needed.  That was the

  7    first of many things that went wrong.  Number two was when EP&P

  8    sent me to a male counselor that asked my husband if he really

  9    believed me, and let him walk out so enraged that I thought he

 10    might hurt this doctor.  So we never went back.  There were so

 11    many things, things that happened everyday for the last four

 12    months."

 13             MR. SANFORD:  If we could highlight the sentence

 14    starting with "Number two."  Just that sentence, please.

 15    Q.  Now, first of all, what is EP&P?  What are you referring

 16    to?

 17    A.  It's a 1-800 number our assistants -- our employee

 18    assistance hotline.  You can call and you talk with somebody

 19    over the phone.  And then later they can refer you to a

 20    counselor that you can see.

 21    Q.  Can you tell us specifically what happened here.

 22    A.  That they referred me to a male counselor that my husband

 23    and I went to see.  And when we got there this -- I think he

 24    was a licensed therapist -- had asked my husband if he had --

 25             MS. BESS:  Objection.  Hearsay.
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  1             THE COURT:  Overruled.

  2             THE WITNESS:  That he asked my husband if he believed

  3    me in terms of what happened that night.

  4             My husband got so upset, was so outraged he ran out of

  5    the counseling session.  And I ended up running out after him,

  6    I was so worried that -- that he was going to do something to

  7    this doctor.

  8    Q.  Look at the next paragraph, please.

  9             Read that into the record.

 10    A.  "So for right now, I just want to work with these

 11    investigators to bring these doctors to justice, work on

 12    getting my family healthy, and work on my territory.  I'm going

 13    to leave this HR stuff up to you.  I can only take on so much

 14    right now.  Like I said before, the money and the level doesn't

 15    matter.  All the stuff that came before that ride-along was

 16    much worse.  What happens is the principle and the fact that I

 17    am the only one being held accountable."

 18    Q.  You mean "what matters is the principle"?

 19    A.  Yes.  "What matters is the principle and the fact that I am

 20    the only one being held accountable."

 21    Q.  What did you hope human resources would do in response to

 22    this e-mail?

 23    A.  I was hoping that they would take what happened, take it

 24    back internally, take a hard look at it, and learn; learn and

 25    implement changes in policies and procedures so something like
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  1    this doesn't happen again.

  2    Q.  Did your working relationship with Manager Simmons ever

  3    return to the way it was before the assault?

  4    A.  No.

  5    Q.  Did there come a time when you stopped working with Manager

  6    Simmons?

  7    A.  Yes.

  8    Q.  When was that?

  9    A.  It was around August of 2003.

 10    Q.  Can you tell us about that.

 11    A.  Regional Director Eric Robinson heads up the company and we

 12    had a new regional director, a gentleman from the Boston area

 13    who's been with the company quite some time, who relocated down

 14    to take his place.

 15             I was called by Adrienne Fudge, the HR representative.

 16    And she said that she wanted to fly down and meet with me, my

 17    manager Joseph Simmons and then the regional director Eric

 18    Robinson in hopes of restoring communication.

 19             This time when we went to the hotel it was not in the

 20    lobby.  We were actually in a room.  I did have a female HR

 21    representative there with me.  Mr. -- Jeff Sergeant had said

 22    that, you know --

 23             THE COURT:  Who is Jeff Sergeant?

 24             THE WITNESS:  The new regional director.

 25             THE COURT:  The new regional director.  Thank you.
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  1             THE WITNESS:  He had said that this meeting was to

  2    facilitate trying to rebuild communication with my manager,

  3    Joseph Simmons and myself.  And he asked Joe to go ahead.  Joe

  4    had just turned to me and looked at me and told me how I was --

  5    he was going to start with a ride-along.  And he had like

  6    several things -- else that he had said to me.

  7             And I just said I couldn't do it anymore.  I

  8    couldn't -- I felt that I couldn't -- I couldn't fairly be

  9    evaluated by this person anymore.  I felt that there had been

 10    too much in terms of damage to our relationship.  I felt that I

 11    had extended myself for over 14 months to Mr. Simmons with no

 12    avail and now I was being asked, you know, by him to extend

 13    myself.  And after everything that I had been through and

 14    everything that my family had been through, I just couldn't do

 15    it anymore.

 16             And so Jeff Sergeant asked Mr. Simmons to leave the

 17    room.  And he said that we would look for an alternative way to

 18    either have another manager manage me or to move me to a

 19    different territory.  And then he had left.

 20             And then Ms. Fudge and I stayed behind and she said

 21    that she was going to go back to corporate office and see again

 22    if it was possible to be managed by another district manager in

 23    the area or if there was an opening that I could go into.

 24             (Continued on next page)

 25
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  1    Q.  Did you think that was an appropriate resolution?

  2    A.  An appropriate resolution would have been for none of this

  3    to have taken place, to begin with.  You build up your customer

  4    relationships over awhile.  And to have to move to another

  5    particular territory would have been starting over again.  To

  6    have to build up a prescription level that I had generated in

  7    my particular area, would have been starting over again.  So,

  8    it was not an appropriate solution.  But I also saw it as the

  9    only solution, since Mr. Simmons was residing where he was

 10    residing.

 11    Q.  Can you describe, for us, the type and level of

 12    communication you had had with Manager Simmons prior to the

 13    assault, versus the type and level of communication you had

 14    after the assault?

 15             MS. BESS:  Objection, cumulative.

 16             THE COURT:  The objection is sustained.

 17    Q.  How did you feel about your future at Novartis during the

 18    time frame of around the summer/fall of 2003?

 19    A.  I to have say, at that point in time, I felt a little bit

 20    dismal, in terms about my future.  I was realizing that there

 21    was no way to return to my career path, or return back to where

 22    I was in May of 2002, on the 21st of May 2002.  And I was

 23    realizing that I was going to have to eventually completely

 24    start over again; completely start over again with another

 25    manager, completely start over again with this new regional
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  1    director, and have to prove myself all over again.

  2    Q.  Did you ever make efforts to return to the management

  3    track?

  4    A.  Yes.

  5    Q.  If we can look at plaintiff's 471, please.

  6             Can you tell us what this document is?

  7    A.  It's an e-mail that I wrote to the new regional director,

  8    Jeff Sargeant.

  9    Q.  What is the date?

 10    A.  It is August 13, 2003.

 11    Q.  Can you please take a look at the second paragraph and read

 12    that into the record?

 13    A.  "Prior to May of '02, I was the district coordinator for

 14    all of the programs, especially LCPs, and would plan and

 15    execute all of them for the Orlando territories in Joe's

 16    absence.

 17             I was on the compensation task force.  I trained

 18    Allison Fernandez, Bart Fuller, Lane Cooley, and Jenny

 19    Sterloff.  I was the point person for any field problems.  I

 20    taught two weeks of Phase III classes in Charles Harding's

 21    absence for Doug Francis in Trimester 1 of last year.

 22             I was the point person Doug Francis went to for

 23    speakers for training classes.  I developed our regional

 24    speakers; Dr. Steven Schwarts, Dr. Gonzales, Dr. John Sennet,

 25    Chief of Infectious Disease.
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  1             I had the twelfth highest regional growth in T 1 for

  2    Lotrel; the highest Lamisil regional growth in T 2, without

  3    counterparts, because she was out a maternity leave.  And even

  4    without MacBeth, I still had the highest regional volume and

  5    percent to goal for Zelnorm in T3, one of the largest

  6    prescriber base.  I was supposed to have a scheduled ride-along

  7    with the RD at the time to be evaluated for leadership

  8    training, prior to the situation that took place in May and

  9    everything that followed."

 10    Q.  Why did you write that paragraph?

 11    A.  Because Jeff Sargeant was the new regional director.  The

 12    way to, perhaps, get back on my career path would have,

 13    hopefully, been through him.  At that point in time, I was

 14    pretty much managerless.  So I didn't have anybody else to

 15    speak to him on my behalf.  And I wanted to let him know the

 16    type of representative that I was and where I wanted to go.

 17    Q.  And can you read the third paragraph into the record,

 18    please.

 19    A.  "It's been 14 months.  And I feel like I'm in this limbo

 20    with nothing to work toward, since I don't have anyone that

 21    would ask on my behalf.  I figured I would ask.  If my timing

 22    or my asking is inappropriate, then please be frank and let me

 23    know.  I would understand.  I wanted to know if it's possible

 24    to get back to where I was 14 months ago and be considered for

 25    MD training, or at least be moving towards something.  I
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  1    realize that the timing may be bad, but I wondered how long

  2    should it take for the timing to be good again or appropriate

  3    and, even, if that is possible.  I just really need something

  4    positive to focus on."

  5    Q.  And we'll highlight the third line, the sentence, "I wanted

  6    to know if it is possible," that sentence, please.

  7             Why did you write that?

  8    A.  Because with the way that I was almost ostracized by my

  9    management team, and the way that the rumor mill went in terms

 10    of the tri-county area in which I worked in, there were so many

 11    negative things in reference to me that I didn't even know if

 12    my career was damaged so much that it would even be possible

 13    for me to return to where I was prior to the assault.

 14    Q.  And did Regional Director Sergeant ever respond to this

 15    e-mail?

 16    A.  Not that I recall.

 17    Q.  Were you eligible for management training when you sent

 18    this e-mail?

 19    A.  Yes.

 20    Q.  Let's move away from that document.

 21             THE COURT:  Is this a good time to take our morning

 22    break?

 23             MR. SANFORD:  It would be a wonderful time, your

 24    Honor.

 25             THE COURT:  All right, then.
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  1             Take five, six minutes.  Don't discuss the case.  Keep

  2    an open mind.  Okay.

  3             (Jury excused)

  4             (Witness excused)

  5             MR. SCHNADIG:  Your Honor, may I be heard?

  6             THE COURT:  Yes, Mr. Schnadig.

  7             MR. SCHNADIG:  In your motion in limine, you said

  8    there was no need for Ms. Salame to go into great detail about

  9    what happened during the assault, it is sufficient for her to

 10    testify that Dr. Colon touched her offensively and exposed

 11    himself to her.  She has used the word "rape" or "raped" four

 12    times in her testimony.

 13             THE COURT:  She has not done anything that violated

 14    the terms of my order.  She did not describe, in great detail,

 15    what the doctor did, using the kind of salacious language that

 16    you moved against.

 17             If it is her position that she was raped, then that's

 18    her position that she was raped.  And I don't intend to tell

 19    her that she can't say that to the jury.

 20             (Recess)

 21             (Jury not present)

 22             (Witness not present)

 23             THE COURT:  Have a seat.

 24             In view of Mr. Schnadig's objection, which I believe I

 25    quite properly overruled, I did go back to the motion papers,
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  1    which I did not remember having used the word "rape" at any

  2    point, and they don't.  And so I need to know if we're planning

  3    to have cross-examination of an impeachment nature on that

  4    subject, so I can figure out what's going to happen here.

  5             MR. SCHNADIG:  Probably not.  Or not, if you want an

  6    unambiguous answer.

  7             THE COURT:  Okay.

  8             Go get your client.

  9             THE COURT:  Okay.  Let's bring the jury in.

 10             (Jury present)

 11             (Witness present)

 12             THE COURT:  Have a seat.

 13             Ma'am, you are still under oath.

 14             Mr. Sanford.

 15             MR. SANFORD:  Thank you, your Honor.

 16    BY MR. SANFORD:

 17    Q.  Ms. Salame, were you successful in getting back on

 18    management track at any point since the e-mail we just

 19    discussed, which was dated August 13th, 2003?

 20    A.  No.

 21    Q.  And can you describe why you believe that is so?

 22    A.  I mean I don't know for sure, but I just know that I think

 23    within the company, and perhaps -- you know, the pharmaceutical

 24    world is a really small world -- that perhaps my reputation in

 25    terms of what happened over that course of a year and a half
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  1    has tainted my career.

  2    Q.  Are you aware of Novartis' Women in Leadership Program?

  3    A.  Yes.

  4    Q.  Were you ever involved in that program?

  5    A.  Yes.  I was invited to participate in 2006.

  6    Q.  What happened at that 2006 event.

  7    A.  They let the women know that if they were interested that

  8    they could have mentors to help them -- help mentor them

  9    navigate their career through Novartis.  So I had asked for a

 10    mentor.

 11    Q.  Was Women in Leadership helpful in any way towards your

 12    management development?

 13    A.  No.

 14    Q.  Did you ever reach out to any female managers for advice?

 15    A.  Yes.

 16    Q.  Who was that?

 17    A.  Jane Wellborne, was a senior district manager.

 18    Q.  And when did you reach out to Ms. Wellborne?

 19    A.  Probably about a year after the assault.

 20    Q.  And what advice did Ms. Wellborne, Manager Wellborne, give

 21    you?

 22    A.  She told me to keep my mouth shut, and put my head down,

 23    and I would get through it.

 24    Q.  Did she say anything else?

 25    A.  She just let me know that she had been through a similar
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  1    experience as mine, and that that is how she had gotten through

  2    it, and that she was, you know, a Senior District Manager then.

  3    Q.  Are you still employed with Novartis?

  4    A.  Yes.

  5    Q.  Why have you remained at Novartis?

  6    A.  Partially because I have not had a choice.  I have tried to

  7    interview outside of Novartis.  I have also tried to interview

  8    internally with Novartis.  As I said before, the pharmaceutical

  9    world is a very small world.  And I think that the damage to my

 10    reputation has been great.  During this process, the first

 11    couple of years, I was launching a drug, which I told you

 12    before, it takes 24/7.  And, in addition to that, I was having

 13    to deal with the situation at hand.  After a couple of years,

 14    the effects on my children were an issue that I needed to

 15    attend to and get my children back on path in terms of where

 16    they were with school and education.  And I think, after

 17    awhile, you just quit trying, you just kind of give up.

 18    Q.  Are you in management today?

 19    A.  No.

 20    Q.  Have you sought out any other positions within Novartis?

 21    A.  Yes.

 22    Q.  Can you tell us about that, please?

 23    A.  I sought out two different specialty positions.  One, I was

 24    granted an interview, and I didn't get the job.  The other was

 25    a GI specialty physician, which I was more than qualified for
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  1    having won the Zelnorm launch and because I had already been

  2    calling on those physicians.  And I was not even granted the

  3    interview.

  4    Q.  Did you happen to have any conversations about your failure

  5    to get interviews, or your failure to get other jobs at

  6    Novartis with anyone at Novartis?

  7    A.  Recently, during my regular review with one of my last

  8    managers, she was a district manager -- senior district manager

  9    Sue Kasson.  She reached out to some of the other district

 10    managers that had openings for specialty positions, because she

 11    thought that, with my background, that that would be a good

 12    area for me to be in.  And she said there was an unwillingness

 13    to take me on as a representative.

 14    Q.  Did she tell you why?

 15    A.  She didn't go into any details.  I just assumed it was in

 16    reference that, you know --

 17             THE COURT:  Okay.  She didn't go into any details.

 18    She just told you that there was an unwillingness to take you

 19    as a manager -- as a sales rep?

 20             THE WITNESS:  As a sales representative.

 21             THE COURT:  Okay.  Thank you.

 22    Q.  Do you contend, in this suit, that you were paid less than

 23    similarly-situated male counterparts?

 24    A.  Yes.

 25    Q.  Can you describe that?
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  1    A.  Sure.  The first year with Novartis in 2001, one of the

  2    reasons I could not receive a three rating, was because

  3    Mr. Simmons had let me know that he had to give the two male

  4    representatives, in his Melbourne territory, raises.

  5             In addition to that, the counterpart that I had during

  6    the launch, J.D. O'Lennoch, I received a 2 percent raise, where

  7    he had gotten a $10,000 increase.

  8             In addition to that, the gentleman that I was training

  9    that night of the assault, Mr. Lane Cooley, he has been a

 10    district manager now for about 4 years.

 11    Q.  Had you received the promotion to management at Novartis,

 12    in about 2003, how much more money per year would you have

 13    received as a manager, in total compensations, relative to the

 14    amount you made as a sales representative?

 15             MS. BESS:  Objection.  Calls for speculation.

 16             THE COURT:  Overruled.

 17    A.  Managers make a much higher base than representatives.  In

 18    addition, they get a bonus on top of that with their district.

 19    The amount would probably be anywhere from 20 to 30,000.

 20    Q.  Can you describe for us how your experience at Novartis has

 21    affected your personal life?

 22    A.  I don't think there are words in the English language can

 23    adequately explain what I have been through and what my family

 24    has been through.

 25             All I can say is that when you start a career, you
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  1    have so much hope.  And you think that, okay, I'm going to

  2    start this career, and I'm going to advance throughout this

  3    company throughout the next 20 or 30 years.  And it was not

  4    just the lack of communication that immediately happened

  5    afterwards and everything else that continued to happen.  It

  6    was killing that dream of my career.

  7             When I first started with Novartis, I was 37.  I'm 45.

  8    And to a start over now at 45, it's not the same.

  9             In addition to that, I mean just in coming up here and

 10    telling my children that I was coming up here.  And when I

 11    talked to them about it, I think it's probably one of the first

 12    times that we had really talked looking retrospectively at

 13    things.  And they both tell me when they look back at that

 14    year, that year and a half, that they saw a change in me, that

 15    they felt like that it took their mother from them.  That I

 16    changed in terms of my personality, in terms of trusting

 17    people, in terms of the way I dealt with them and communicated

 18    with them.

 19             In addition to that, I don't think I can probably

 20    justify what my husband felt.  You know, I don't think -- we

 21    all walk around with this perception that we can protect the

 22    ones that we love.  To have that dream killed -- I mean for my

 23    husband, he couldn't protect me that night.  He couldn't do

 24    anything about it after that night.  And he continually watched

 25    me day, after day, after day, fight to hang onto my job.  He
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  1    was the person who got me up and got me dressed in the morning.

  2    He was the person who put me in front of the door and got me

  3    going in the morning.  And he was so supportive.  And he cared

  4    for me so much when I couldn't care for myself for so many

  5    years.  And to take away that disillusion of a man being able

  6    to protect his wife, to be able to protect his family was so

  7    difficult for him.  And it impacted him greatly.  So my kids

  8    just didn't lose their mother, they lost their father.

  9             I had never been pushed to the brinks that I had been

 10    pushed to.  And I'm not talking about the assault.  The assault

 11    was one thing.  But what happened, continually, on a daily and

 12    weekly basis for that long a period of time, created such an

 13    enormous amount of stress that I continually got sick, for like

 14    several years after the event, just from the high amount of

 15    stress and anxiety.  I don't know if anybody could ever, ever

 16    understand what I went through.

 17             My one, big hope is, is that something good comes from

 18    it, that something positive comes from it.  My daughter was 12

 19    when this happened.  And when I looked her in the eyes, I knew

 20    that I had to make sure that this never happens to her, and

 21    that this never happens to another woman.

 22             MR. SANFORD:  Ms. Salame, thank you very much.

 23             No further questions, your Honor.

 24    CROSS-EXAMINATION

 25    BY MS. BESS:
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  1    Q.  Ms. Salame, do you need some more water?

  2    A.  I'm good.

  3    Q.  Good afternoon, Ms. Salame. I'm Amy Bess, one of attorneys

  4    representing Novartis.

  5             Now, Ms. Salame, you do not contend that Novartis

  6    caused your May 22, 2002 assault; do you?

  7    A.  No.

  8    Q.  And that assault occurred on that date.  The person who

  9    assaulted you was a doctor by the name of Dr. Colon, isn't that

 10    right?

 11    A.  Correct.

 12    Q.  Now, Dr. Colon was not a Novartis target, was he?

 13    A.  No.

 14    Q.  And you never called on Dr. Colon during your career at

 15    Novartis, did you?

 16    A.  Correct.

 17    Q.  And as far as you know, no other Novartis rep called on Dr.

 18    Colon, either?

 19    A.  No.  Not that I'm aware of.

 20    Q.  You mentioned a doctor during your direct exam who was a

 21    Novartis target.  And that is Dr. MacBeth, correct?

 22    A.  Correct.

 23    Q.  But just to be clear, Dr. MacBeth did not assault you;

 24    isn't that right?

 25    A.  Correct.
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  1    Q.  Now, it's your theory, and it was your theory immediately

  2    after the assault, that Mr. MacBeth and Dr. Colon actually

  3    conspired together to assault you; isn't that right?

  4    A.  It was a feeling I had, yes.

  5    Q.  And you had that feeling, immediately, the evening of the

  6    assault?

  7             MR. SANFORD:  Your Honor, objection to scope.  It was

  8    not testified to during her direct.

  9             THE COURT:  Overruled.

 10             THE WITNESS:  I'm sorry.

 11    Q.  You had that suspicion immediately after the assault; isn't

 12    that right?

 13    A.  Yes.

 14    Q.  Now, you have testified that after the assault happened,

 15    you felt that Mr. Simmons, your manager, distanced himself from

 16    you; is that right?

 17    A.  Correct.

 18    Q.  And you have actually described yourself, before the

 19    assault, as being Joe Simmons' "little assistant," isn't that

 20    right?

 21    A.  Correct.

 22    Q.  And you also have said, at various times in testimony, that

 23    before the assault, you viewed Mr. Simmons as more than just a

 24    boss; isn't that right?

 25    A.  Yes.
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  1    Q.  And, in fact, you viewed Mr. Simmons, before the assault,

  2    as a close, personal friend; isn't that right?

  3    A.  Yes.

  4    Q.  So your claim in this case is that, after the assault, your

  5    manager started treating you differently, correct?

  6    A.  Correct.

  7    Q.  And you complained that Mr. Simmons did not level you from

  8    a sales representative to sales consultant after the assault,

  9    correct?

 10    A.  Correct.

 11    Q.  But you ultimately were leveled to sales consultant in

 12    2003, weren't you?

 13    A.  Yes.

 14    Q.  And that was while Mr. Simmons was still your manager;

 15    isn't that right?

 16    A.  Yes.

 17    Q.  And, in fact, since you started working for Novartis in

 18    2000, you have been leveled twice; isn't that right?

 19    A.  Yes.

 20    Q.  So your claim against Novartis and Mr. Simmons in this

 21    case, really spans a period of time from the time you started

 22    working for Mr. Simmons until sometime in mid May 2003 when you

 23    no longer started -- stopped working for him, isn't that right?

 24    A.  I'm sorry?

 25    Q.  I apologize.  I think I messed that question up.
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  1             You stopped working for Mr. Simmons at some point in

  2    August of 2003, isn't that right?

  3    A.  Yes.

  4    Q.  And so your claim against Mr. Simmons, that he treated you

  5    differently and denied you opportunities, spans the period from

  6    the May 22nd, 2002 assault until August of '03 when you stopped

  7    working for him, correct?

  8    A.  When Mr. Simmons was my manager, correct.

  9    Q.  Now, you would agree, wouldn't you, Ms. Salame, that

 10    immediately after the assault, Mr. Simmons was actually very

 11    supportive of you, isn't that right?

 12    A.  I don't know about very.

 13    Q.  Well, let's pull up a document if we could, JX56.

 14             And if we can look at the bottom e-mail on this page,

 15    that's an e-mail from you to your regional director, Eric

 16    Robinson on May 29th, 2002; isn't that right?

 17    A.  Yes.  It's an e-mail that was sent a couple of days after

 18    the assault.

 19    Q.  So this is dated May 29th, 2002.  And you testified your

 20    assault occurred on May 22, 2002, right?

 21    A.  Correct.

 22    Q.  So seven days later?

 23    A.  Yes.

 24    Q.  And in this e-mail, in the third paragraph, you say: "I'm

 25    thankful to have a boss --"
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  1             Do you see that?

  2    A.  Yes.

  3    Q.  "I'm thankful to have a boss that has been nothing but

  4    supportive, understanding, and protective of my wellbeing even

  5    when I didn't want it."

  6             Do you see that?

  7    A.  Yes.

  8    Q.  Now, you wrote those words, did you not, Ms. Salame --

  9    A.  Yes.

 10    Q.  -- to Mr. Robinson, seven days after the assault.

 11             Isn't that right?

 12    A.  Yes.

 13    Q.  And you were talking about Mr. Simmons when you said, "My

 14    boss has been supportive," weren't you?

 15    A.  That's right.

 16    Q.  And when you said those words, you meant it; didn't you?

 17    A.  Yes.

 18    Q.  Now, you would also admit, wouldn't you, that Mr. Simmons

 19    said to you right after the assault, after you told him about

 20    it that, "it was not business as usual, but that your safety

 21    and wellbeing comes before sales."

 22             Those were your words, too, weren't they?

 23    A.  Correct.

 24    Q.  And Mr. Simmons also reached out to Human Resources on your

 25    behalf, didn't he?
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  1    A.  Yes, he did.

  2    Q.  And he did that immediately after you told him about the

  3    assault, the next night after the Wednesday, the Wednesday

  4    event.

  5             Isn't that right?

  6    A.  Yes.

  7    Q.  And so on Friday morning, you received a call from Human

  8    Resources and Joe Palumbo, isn't that right?

  9    A.  Yes.

 10    Q.  And you thought that Joe Palumbo was sensitive and

 11    sympathetic to you, didn't you?

 12    A.  Yes.

 13    Q.  And you testified that after the assault Mr. Simmons

 14    distanced himself from you, correct?

 15    A.  Yes.

 16    Q.  But you admit, do you not, Ms. Salame, that you distanced

 17    yourself from everyone immediately after the assault?

 18    A.  No.

 19    Q.  Do you recall giving a deposition in March of 2006,

 20    March 1st, 2006?

 21    A.  Yes.

 22    Q.  And that was in a separate litigation, was it not?

 23    A.  Yes.

 24    Q.  And I would like to draw your attention to page 97, lines

 25    11 through 16.
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  1             MR. SANFORD:  Of what document, your Honor?

  2             MS. BESS:  The March 1st, 2006 deposition of Ms.

  3    Salame.

  4             THE COURT:  Do you have that?

  5             MR. SANFORD:  Not handy, your Honor.

  6             THE COURT:  Well --

  7             If you have a second copy that you can give to the

  8    folks at the front table, that would be helpful.  Otherwise,

  9    Mr. Sanford, just look over her shoulder as she reads.

 10             MR. SANFORD:  Thank you, your Honor.

 11             THE COURT:  There.  They've got it.

 12    Q.  So, again, I'm asking you about page 97, lines 11 through

 13    16 of your March 1, 2006 deposition.

 14             And during that deposition, Ms. Salame, do you recall

 15    the following question being asked and you providing the

 16    following answer:

 17    "Q.  Is that when your relationship became more distant, when

 18    she read it in The Times?

 19    "A.  I became distant from everybody immediately after the

 20    incident, but we talked about it after it came out in The

 21    Times.  And then, after that, we just didn't talk about it

 22    anymore.  We just became more distant."

 23             Do you recall giving that testimony on March 1, 2006,

 24    under oath, Ms. Salame?

 25    A.  Yes.
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  1    Q.  Now, in fact, it was your own behavior, immediately after

  2    the assault, that is what caused the distance between you and

  3    Mr. Simmons; isn't that right, Ms. Salame?

  4    A.  No.

  5    Q.  And it's true, isn't it, that your behavior after the

  6    assault, was the distraction to Mr. Simmons, isn't that right,

  7    Ms. Salame?

  8    A.  No.

  9    Q.  Well, let's talk a little bit about what happened after the

 10    assault.

 11             Now, you testified that you were raped by Dr. Colon on

 12    a Wednesday, May 22nd, 2002.

 13             Isn't that correct?

 14    A.  Yes.

 15    Q.  And you testified, of course, that you were traumatized by

 16    that experience, right?

 17    A.  Yes.

 18    Q.  And that as early as the very night of the assault, you

 19    suspected that Dr. MacBeth had set you up; isn't that correct?

 20    A.  Correct.

 21    Q.  But, yet, two days later, on that Friday, you went, at Dr.

 22    MacBeth's request to have a face-to-face meeting with Dr.

 23    Colon.

 24             Did you not?

 25    A.  Yes.
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  1    Q.  And this is same Dr. Colon that you claimed raped you two

  2    days earlier, correct?

  3    A.  Correct.

  4    Q.  And you went to this meeting, even before you ever told

  5    your husband the details of the assault; isn't that right?

  6    A.  The details, correct.

  7    Q.  And then, around May 28th, only six days after the rape,

  8    you went to Dr. MacBeth's office, correct?

  9    A.  I don't recall.

 10    Q.  Well, you also had your deposition taken in this case on

 11    December 1st, 2009.

 12             Do you recall that, Ms. Salame?

 13    A.  Yes.

 14    Q.  And on page 111 of that deposition, at lines 12 through to

 15    page 112 line 1, do you recall being asked the following

 16    question and giving the following answer:

 17    "Q.  So it was sometime in the week following the incident,

 18    because this e-mail is dated May 29th, 2002?

 19    "A.  Yes.

 20    "Q.  Okay.  Let's -- so let's break it down into its component

 21    parts.

 22             You said there was an encounter between and Dr.

 23    Colon's wife; correct?

 24    "A.  Yes.  I had gone into the office and she asked if I would

 25    step outside and talk to her.  So we actually went outside the
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  1    office.  And she asked me what happened that night.  And I told

  2    her everything that happened that night.  And she went into the

  3    office, and slammed the door, grabbed her purse, and then

  4    walked out.

  5             And Dr. MacBeth came outside.  And he said, you know,

  6    what had happened.  And I said she asked me what happened, and

  7    I told her.

  8    "Q.  Anything else that you recall from that meeting?

  9    "A.  No."

 10    Q.  Do you recall giving that testimony and --

 11             MR. SANFORD:  Your Honor, the witness has said she

 12    doesn't recall.  This is improper impeachment.

 13             THE COURT:  That's correct.

 14             When a witness says she does not recall, you can show

 15    her something that might refresh her recollection, but you

 16    cannot read anything into the record.

 17             So you'll forget that you just heard all of that.

 18             THE COURT:  You are free to show the witness anything

 19    that might jog her memory.

 20    Q.  So, Ms. Salame, is there anything that would jog your

 21    memory about whether or not you went to Dr. MacBeth's office on

 22    May 28th, 2002.

 23             THE COURT:  You don't have to ask her that.  Just say

 24    let me show you this.  Does this jog your memory that you did

 25    that.
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  1             MS. BESS:  May I approach the witness, your Honor?

  2             THE COURT:  Yes.

  3    Q.  Ms. Salame, if you would just read to yourself the passage

  4    that I just referred to, which is page 111, at the bottom, up

  5    to line -- up to page 112 at the top.

  6    A.  Okay.

  7    Q.  Ms. Salame, does that refresh your recollection that you

  8    went to Dr. MacBeth's office on May 28th?

  9    A.  No.

 10             THE COURT:  The testimony does not jog her

 11    recollection.

 12    Q.  Now, at some point after the assault, you went to Dr.

 13    MacBeth's office; isn't that right, Ms. Salame?

 14    A.  Yes.

 15    Q.  And, again, this is the man, Dr. MacBeth, that you already

 16    suspected of setting you up on the night of the assault; isn't

 17    that right?

 18    A.  I had a feeling.

 19    Q.  And you ran into Dr. Colon's wife at that office, didn't

 20    you?

 21    A.  No.

 22    Q.  You saw Dr. Colon's wife at the office, isn't that right?

 23    A.  It was a prearranged meeting with Dr. Colon's wife.

 24    Q.  But you saw Dr. Colon's wife at the office, correct?

 25    A.  Correct.
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  1    Q.  And you proceeded to tell her everything that her husband

  2    did to you that night; isn't that right?

  3    A.  That was the intent of the meeting.

  4    Q.  And she got terribly upset, didn't she?

  5    A.  Yes.

  6    Q.  And she stormed off, right?

  7    A.  Yes.

  8    Q.  And there was quite a scene at that office that day, wasn't

  9    there?

 10    A.  No.

 11    Q.  Well, you were so upset that, as you were leaving the

 12    office, you backed your Novartis car into a dumpster and

 13    damaged the car, isn't that right?

 14    A.  I did hit the dumpster with the back of my car, correct.

 15    Q.  And after you left that office that day, Mr. Simmons told

 16    you that he had heard from Dr. MacBeth, isn't that right?

 17    A.  I don't know if he heard from Dr. MacBeth.

 18    Q.  But Mr. Simmons told you that Dr. MacBeth had told him that

 19    you had shown up at Dr. MacBeth's office and created a scene;

 20    isn't that right?

 21             MR. SANFORD:  Objection, your Honor.

 22             THE COURT:  No.

 23    A.  No, that's incorrect.

 24             THE COURT:  Overruled.

 25             Did he say that to you, yes or no?
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  1             THE WITNESS:  Who, did Dr. MacBeth say this?

  2             THE COURT:  No, no.  Did Mr. Simmons say that to you.

  3             THE WITNESS:  No.

  4             THE COURT:  Yes or no.

  5             THE WITNESS:  No.

  6             THE COURT:  He did not say that to her.

  7    Q.  Ms. Salame, do you recall in your deposition on

  8    December 1st, 2009 in this case, at page 110, lines 15 through

  9    page 111, line 2, being asked the following question and giving

 10    the following answer:

 11    "Q.  Towards the end of the paragraph you write, 'So Joe's

 12    concerns fell on deaf and very stubborn ears all week.  And

 13    when he got stern with me last night, I responded poorly and

 14    disrespectfully."

 15             Do you recall what happened, what you were referring

 16    to there?

 17    "A.  Yes, I remember what had happened.  It was -- what I

 18    believe what happened is, that I think I was approached by Dr.

 19    Colon's wife.  And Dr. MacBeth had called Joe to tell Joe that

 20    I had made a scene in the office, which wasn't true.  And I

 21    think it was at that point in time that MacBeth didn't want me

 22    calling on the office, or perhaps told Joe not to have me

 23    calling on the office."

 24             Do you recall giving that testimony in your deposition

 25    on December 1st, 2009, Ms. Salame?

                      SOUTHERN DISTRICT REPORTERS, P.C.

                                (212) 805-0300

                                                                   1746

       04q0vel3                 Salame - cross

  1    A.  What I recall saying in the deposition is that I think

  2    that's what happened.  I wasn't sure.  I didn't --

  3             THE COURT:  The question isn't that.

  4             The question is do you recall giving that answer to

  5    that question when you were deposed.  That's what she is asking

  6    you.  Is that what you said when you were deposed.

  7    A.  Yes.

  8    Q.  And Mr. Simmons also told you that Dr. MacBeth did not want

  9    you to call on his office, didn't he?

 10    A.  No.

 11    Q.  So it's your testimony, today, that Mr. Simmons did not

 12    tell you that Dr. MacBeth did not want you to call on the

 13    office?

 14    A.  It's a yes and no.  It can't be answered one or the other.

 15             There were times that Joe told me not to go to the

 16    office, and then there were times that Joe told me to go to the

 17    office.

 18    Q.  Ms. Salame, I'm just going to ask you yes or no questions.

 19    So if you can just refine your answer to a yes or no.

 20             THE COURT:  She said she couldn't answer yes or no.

 21    She gave you a little explanation.  That's fine.

 22             Ask your next question.

 23    Q.  Now, you believed, at that time, that Mr. Simmons also told

 24    you not to call on Dr. MacBeth's office, didn't you?

 25    A.  I'm sorry?
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  1    Q.  You believed at that time, that Mr. Simmons told you not to

  2    call on Dr. MacBeth anymore, didn't he?

  3    A.  No.  I -- I don't know the time frame.

  4    Q.  But, at some point, yes or no, Mr. Simmons did tell you not

  5    to call on Dr. MacBeth's office anymore; isn't that right?

  6    A.  Yes and no.

  7    Q.  Now, that very same night, you knew that Mr. Simmons, and

  8    Dr. MacBeth, and another colleague, were having dinner at the

  9    Lake Jovita Country Club, didn't you?

 10    A.  On what same night?

 11    Q.  The same night that you went to Dr. MacBeth's office that

 12    we just talked about?

 13    A.  The same night in which I saw Dr. Colon's wife?

 14    Q.  Yes.

 15    A.  Yes.

 16    Q.  And you interrupted them in the middle of their dinner, and

 17    asked Mr. Simmons if he would speak with you, isn't that right?

 18    A.  Yes.

 19    Q.  And you wanted to tell Mr. Simmons about your belief that

 20    Dr. MacBeth was involved in your assault, isn't that right?

 21    A.  Yes.

 22    Q.  And you wanted his support, correct?

 23    A.  Correct.

 24    Q.  And you wanted him to believe you, that Dr. MacBeth had set

 25    you up to be raped, isn't that right?
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  1    A.  Correct.

  2    Q.  And Mr. Simmons did not believe that Dr. MacBeth was

  3    involved, did he?

  4    A.  No.

  5    Q.  And you became very distraught and hysterical at the Lake

  6    Jovita Country Club that night, didn't you?

  7    A.  I was crying, yes.

  8    Q.  But you were distraught and crying hysterically, isn't that

  9    right?

 10    A.  Yes, I was crying.

 11    Q.  And you were begging your boss to believe you that Dr.

 12    MacBeth was involved in your assault, isn't that right?

 13    A.  Correct.

 14    Q.  And you, twice, had to be asked to leave the country club,

 15    isn't that right?

 16    A.  I don't recall being asked to leave.

 17    Q.  You don't recall being asked to leave the country club at

 18    all that night?

 19    A.  No.  In fact, the bartender asked me to stay, so that I

 20    didn't drive off upset.

 21    Q.  Now, you had already told Mr. Simmons, the night you called

 22    him to tell him about the assault, that you believed that Dr.

 23    MacBeth had set you up that night; isn't that right?

 24    A.  I'm sorry?

 25    Q.  You had already told Mr. Simmons, the night you called him
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  1    to tell him about the assault, that you believed that Dr.

  2    MacBeth had set you up that night, correct?

  3    A.  I don't recall if I told Joe that night.

  4    Q.  And your theory that Dr. MacBeth set you up, was that he

  5    stole your car keys out of your purse during the golf game that

  6    day, isn't that right?

  7    A.  It was not my theory, it was the theory by another

  8    physician who knew about the event.

  9    Q.  But you suspected that Dr. MacBeth had stolen your car keys

 10    out of your purse during the golf game, correct?

 11    A.  No, that is not correct.

 12             I told you it was a theory that another physician had

 13    to told me about in reference to my car keys being missing.

 14    Q.  Did you, or did you not, suspect that Dr. MacBeth had

 15    stolen your car keys out of your purse?

 16    A.  I suspected it was a possibility.

 17    Q.  And you think that Dr. MacBeth did that so that you could

 18    not leave the country club that night, isn't that right?

 19    A.  It was a possibility.

 20    Q.  And you also believed that he wanted to have a trophy from

 21    you, isn't that right?

 22    A.  This was related to me by another physician.

 23    Q.  Again, Ms. Salame, I'm just asking you a yes or no

 24    question.  Do you believe that Dr. MacBeth took your keys

 25    because he wanted to have a trophy from you?
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  1    A.  It was not my belief.  It was another physician who told me

  2    in reference to prior things on MacBeth that --

  3             THE COURT:  Ma'am, the question is, did you think it.

  4    However you got the information --

  5    A.  After he told me that, yes.

  6             THE COURT:  Did you think that.  You thought that.

  7             THE WITNESS:  Yes.

  8             THE COURT:  Okay.

  9             Most of her questions can be answered yes or no.

 10             THE WITNESS:  Okay.

 11             THE COURT:  All right?  So please do that.

 12    Q.  Just to be clear, Dr. MacBeth did not actually assault you,

 13    isn't that right?

 14    A.  Correct.

 15    Q.  And Dr. MacBeth was not even present when the assaulted

 16    occurred, was he?

 17    A.  No.

 18    Q.  And, in fact, when Dr. Colon assaulted you, you had

 19    actually left the country club with Dr. Colon; hadn't you?

 20    A.  Correct.

 21    Q.  And you had left voluntarily with Dr. Colon, correct?

 22    A.  Correct.

 23    Q.  So the assault on you, by Dr. Colon, did not even occur at

 24    a Novartis function; isn't that right?

 25    A.  It was a part of that function.
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  1    Q.  But you had lost your car keys, correct?

  2    A.  Correct.

  3    Q.  And you did not have a way to get into your car to drive

  4    yourself home, correct?

  5    A.  Right.

  6    Q.  And so your colleague, Lane Cooley, offered to drive you

  7    home, correct?

  8    A.  That was correct.

  9    Q.  And he told you that he would be back for you in 10

 10    minutes, isn't that right?

 11    A.  That's correct.

 12    Q.  And this was right as the golf club was closing at the end

 13    of the evening at around 9:00?

 14    A.  Right.

 15    Q.  And rather than wait for Lane Cooley to come back and get

 16    you in ten minutes, you voluntarily left the golf club with Dr.

 17    Colon, isn't that right?

 18    A.  Yes.

 19    Q.  And that's when the assault occurred, isn't it?

 20    A.  When I was taken into a remote location, yes.

 21    Q.  Now, Dr. MacBeth never told you that he stole your car

 22    keys, did he?

 23    A.  No.

 24    Q.  And you are not -- did not actually see Dr. MacBeth steal

 25    your car keys, did you?
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  1    A.  No, I just saw -- I saw him getting into my purse.

  2    Q.  And the reason that he was getting into your purse during

  3    the day on the golf course, is because you had stored some wine

  4    in your purse that you had brought to the golf course for Dr.

  5    MacBeth, isn't that right?

  6    A.  Correct.

  7    Q.  And so Dr. MacBeth had gone into your purse periodically

  8    during the day to pour some wine for himself, isn't that right?

  9    A.  Correct.

 10    Q.  But you didn't actually see him go in your purse to take

 11    your car keys, did you?

 12    A.  No.

 13    Q.  And no one else told you that Dr. MacBeth had stollen your

 14    car keys, did they?

 15    A.  No.

 16    Q.  Now, on June 2nd, 2002, you sent an e-mail to Mr. Simmons

 17    about Dr. MacBeth, do you recall that?

 18    A.  I don't know.

 19    Q.  And do you recall sending an e-mail to Mr. Simmons on

 20    June 2, 2002?

 21    A.  I sent Mr. Simmons a lot of e-mails.

 22    Q.  Well let's pull up DX113, if you could, please.

 23             Now, if we look at the first paragraph -- first of

 24    all, Ms. Salame, is this an e-mail that you sent to Joe Simmons

 25    on June 2, 2002?
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  1    A.  Correct.

  2    Q.  And if we could look at the very -- starting at the second

  3    line, the second sentence, rather, of this e-mail, you write:

  4    "Tuesday, when I was coming out of an office off of Grand, I

  5    saw Dr. Colon's truck parked outside his New Port Richey

  6    office.  I sat there for about an hour waiting to go and ask

  7    him why."

  8             Is that what you wrote, Ms. Salame?

  9    A.  No.  I it says wanting to go in to ask him why.

 10    Q.  I apologize.

 11             (Continued on next page)
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  1    Q.  I apologize.

  2             "That was when you called me and I was crying.  I

  3    didn't want to tell you where I was because I didn't want you

  4    to worry about me.  My friend who knows Colon set up a meeting

  5    for me on Wednesday.  I met with him for two hours and we

  6    talked about why and what he was thinking, and he was very

  7    teary-eyed."

  8             Have I read that correctly?

  9    A.  Correct.

 10    Q.  And you go on to say "He told me and my friend that he

 11    would do whatever it took for me to be okay, including let my

 12    hubby take a swing at him.  He also told his wife this week."

 13             You wrote those words to Mr. Simmons on June 2, 2002;

 14    isn't that right, Ms. Salame?

 15    A.  Correct.

 16    Q.  And this face-to-face meeting that you were describing in

 17    this e-mail on June 2, 2002, this is the second face-to-face

 18    meeting that you had with Dr. Colon since he raped you on

 19    May 22; isn't that right?

 20    A.  Correct.

 21    Q.  And in the next paragraph, you tell Mr. Simmons that you

 22    went to a counseling session.

 23             Do you recall that?

 24    A.  (No response).

 25    Q.  The third paragraph down, rather.  I'm sorry.
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  1    A.  (No response).

  2             MS. BESS:  If we could highlight the sentence

  3    beginning, "I had a counseling session on Wednesday."

  4             "I had a counseling session Wednesday."

  5    Q.  Do you recall writing, Ms. Salame, to Mr. Simmons on

  6    June 2, "I had a counseling session Wednesday night and the

  7    main topic was you.  We never talked about the crime itself.

  8    Just the fallout.  Both counselors have told me that your

  9    actions are what you thought was in my best interests and I

 10    know that."

 11             Do you recall writing that to Mr. Simmons on June 2,

 12    2002?

 13    A.  No, I don't recall.

 14    Q.  Do you have any reason to doubt that you wrote that to

 15    Mr. Simmons on June 2, 2002?

 16    A.  No, I don't.

 17    Q.  Now, by this time Mr. Simmons has already instructed you

 18    not to go back to Dr. McBath's office; isn't that correct?

 19    A.  I'm not sure.

 20    Q.  Well, it's true, isn't it, that in this e-mail you tell

 21    Mr. Simmons that you intend to go back to Dr. McBath's office;

 22    isn't that right?

 23    A.  No.

 24             MS. BESS:  Well, if we could turn -- go back to this

 25    DX 113, please, Brian.
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  1             If you could look at the second page of this e-mail

  2    that you write to Mr. Simmons, starting in the first full

  3    paragraph on the second page, it starts out "Other than the

  4    five minutes I need to drop this stuff by, I don't intend to be

  5    there the rest of the week due to JD's and my full schedule

  6    this week."

  7             Do you recall writing that?

  8    A.  This was to ask permission.

  9    Q.  But aren't you telling Mr. Simmons in this e-mail that you

 10    are intending or proposing that you are going to go back to

 11    Dr. McBath's office?

 12    A.  This was to ask permission.

 13    Q.  So you're asking Dr. -- you're asking Mr. Simmons for

 14    permission to go back to Dr. McBath's office; again, Dr. McBath

 15    being the doctor that you believe set you up to be assaulted,

 16    correct?

 17    A.  Correct.

 18    Q.  Now, in the last line in the second to the last

 19    paragraph -- I'm sorry.  The second to the last line, the

 20    second to the last paragraph, you write "You need to know I'm

 21    okay.  The only thing I worry about now is you.  I would hate

 22    my Monday night counseling session to be all about you again."

 23             Do you recall writing that to Mr. Simmons?

 24    A.  I don't recall.

 25    Q.  But you don't have any reason to doubt that you wrote that,
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  1    do you?

  2    A.  No, I don't.

  3    Q.  Now, in July of 2002, just about six weeks after the

  4    assault, you filed a civil lawsuit against Dr. Colon, didn't

  5    you, Ms. Salame?

  6    A.  Yes.

  7    Q.  And then -- and in that lawsuit you sought money damages

  8    from Dr. Colon; is that correct?

  9    A.  Correct.

 10    Q.  And then weeks after you filed this civil lawsuit you

 11    pressed criminal charges against Dr. Colon, correct?

 12    A.  Correct.

 13    Q.  And the civil lawsuit and the criminal investigation that

 14    followed it, both of these things took a lot of your time and

 15    energy; isn't that right?

 16    A.  Initially no.

 17             THE COURT:  That wasn't her question.  Did they take a

 18    lot of time and energy?

 19             THE WITNESS:  Um, again, it's a yes and no.

 20    Q.  Well, Ms. Salame, the civil lawsuit that you filed against

 21    Dr. Colon went on for years and years; isn't that right?

 22    A.  Correct.

 23    Q.  In fact, it's still going on; isn't that right?

 24    A.  Yes.

 25    Q.  So, it's fair to say, is it not, that that civil lawsuit
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  1    that you filed against Dr. Colon has taken a lot of your time

  2    and energy?

  3    A.  At various points in time in the last eight years it has

  4    taken time and energy, sure; but not on a continual basis.

  5    Q.  And when you pressed criminal charges against Dr. Colon,

  6    you had to communicate with the police investigators

  7    periodically during that time; isn't that right?

  8    A.  Yes.

  9    Q.  And that took a fair amount of time and energy at that

 10    point as well, didn't it?

 11    A.  It was a couple weeks of investigation, sure.

 12    Q.  And you had to engage in a number of controlled

 13    conversations with witnesses during that period, right?

 14    A.  Two controlled conversations.

 15    Q.  And ultimately at some point in 2003 you learned that the

 16    authorities were declining to prosecute Dr. Colon; isn't that

 17    right?

 18    A.  Yes.

 19    Q.  But then you continued with the civil lawsuit thereafter,

 20    right?

 21    A.  Correct.

 22    Q.  And in that lawsuit Dr. Colon counterclaimed against you

 23    for defamation, correct?

 24    A.  Correct.

 25    Q.  And during this same period of time in the fall of 2002 and
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  1    the beginning of 2003, you claim that Mr. Simmons distanced

  2    himself from you; isn't that right?

  3    A.  Correct.

  4    Q.  By the way, you never sued Dr. McBath; isn't that right?

  5    A.  No.

  6    Q.  And you never filed criminal charges against Dr. McBath?

  7    A.  No.

  8    Q.  And you claimed in your testimony on direct that your

  9    career at Novartis has suffered dramatically after the assault;

 10    isn't that right?

 11    A.  Yes.

 12    Q.  Let's just talk a little bit about your career before the

 13    assault if we could.

 14             If we could look at PX 461, please.

 15             We looked at this -- this exhibit on direct exam with

 16    your attorney, Ms. Salame.  This is your 2001 annual

 17    performance review.

 18             Do you recognize that?

 19    A.  Yes.

 20    Q.  And you agree, would you not, that you received a 2.2

 21    rating on this review?

 22    A.  Yes.

 23    Q.  And if you look at the very first page of this, on the far

 24    right hand column where it says sales rank was 280 over 507,

 25    national rank; and 56 over 73, your regional rank.
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  1             Do you see that?

  2    A.  Yes.

  3    Q.  So you were ranked 56 out of 73 in your region; isn't that

  4    right in 2001; is that right?

  5    A.  Yes.

  6    Q.  And that's the bottom half of your region?  Agreed?

  7    A.  Agreed.

  8    Q.  And you had not met your reach goals for tier one and tier

  9    two physicians during 2001, had you?

 10    A.  I'm sorry.  Say it again.

 11    Q.  Well, let me just refer you to the document, Ms. Salame.

 12             Do you agree that Mr. Simmons wrote on your review

 13    that reach goals for tier one and tier two physicians were not

 14    met for the year.

 15    A.  Okay.

 16    Q.  Do you agree with that?

 17    A.  I believe so.

 18    Q.  But Mr. Simmons still gave you a 2.2 rating for 2001; isn't

 19    that right?

 20    A.  Correct.

 21    Q.  And you got a raise in 2001; isn't that right?

 22    A.  Correct.

 23    Q.  And during your direct testimony today you testified that

 24    you didn't agree with that rating; isn't that right?

 25    A.  Correct.
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  1    Q.  In fact, you thought you deserved a higher rating, correct?

  2    A.  In core competencies, yes.

  3    Q.  But in your deposition in this case you did not recall

  4    believing or complaining that your 2001 evaluation was unfair,

  5    did you?

  6    A.  In my deposition I was confused about which the date was in

  7    the review so I think there was some confusion during my

  8    deposition.

  9    Q.  Do you recall testifying that you did not believe that your

 10    2001 evaluation was unfair?

 11    A.  I don't recall.

 12             MS. BESS:  May I approach the witness, your Honor.

 13             THE COURT:  You may.

 14             THE WITNESS:  Right.  I said I don't recall offhand.

 15             MR. SANFORD:  Your Honor, I'm not sure what was shown

 16    to the witness.

 17             THE COURT:  Should have been shown to you on the way

 18    there and you should have stopped her and asked her to see it.

 19             There isn't a question pending.  What's the question

 20    please.

 21    Q.  My question is does that refresh your recollection that you

 22    did not recall believing or complaining that your 2001

 23    evaluation was unfair?

 24    A.  That's what I said in the deposition but I did not recall

 25    offhand.
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  1    Q.  So let's talk about your 2002 performance.

  2             Now, you recall, Ms. Salame, that you were required to

  3    enter your calls on a weekly basis in a system called compass,

  4    don't you?

  5    A.  Yes.

  6    Q.  And you understood the importance of accurately documenting

  7    your calls on compass; isn't that correct?

  8    A.  Correct.

  9    Q.  But in early 2002 you were having problems documenting your

 10    calls, weren't you?

 11    A.  I know there was a problem in reference to documenting

 12    calls, correct.

 13    Q.  Let's look at JX-56 if we could.

 14             Do you recognize the e-mail at the bottom of this

 15    page, Ms. Salame, as an e-mail that you sent to Eric Robinson

 16    on May 29, 2002?

 17    A.  Yes.

 18    Q.  And there was a CC on this e-mail from you to Joseph

 19    Simmons, correct?

 20    A.  Correct.

 21    Q.  Now, you admit in this e-mail to Mr. Robinson that you had

 22    failed to document calls accurately during the last week of

 23    March of 2002; isn't that right?

 24    A.  Correct.

 25    Q.  You also admit that you had failed to document calls for
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  1    the entire month of April, 2002, correct?

  2    A.  Yes.

  3    Q.  And that was prior to the assault, was it not?

  4    A.  Yes.

  5    Q.  And you understood also, as you stated in this e-mail, that

  6    your behavior had adversely affected not only your individual

  7    QTQ numbers but also your district's goals or Mr. Simmons'

  8    goals; isn't that right?

  9    A.  Correct.

 10    Q.  And in this e-mail you want -- you write to Mr. Robinson

 11    that you want to take ownership, in the first line, "I want to

 12    take ownership of any failure to document my calls accurately,"

 13    correct?

 14    A.  Correct.

 15    Q.  Now, you testified that you met with Mr. Robinson and

 16    Mr. Simmons at the Tampa Airport on June 14, 2002, correct?

 17    A.  Yes.

 18    Q.  And just to be clear this meeting occurred after you had

 19    had two face-to-face meetings with Dr. Colon; isn't that right?

 20    A.  Yes.

 21    Q.  And this meeting occurred after the episode at the country

 22    club where you became crying hysterically with Mr. Simmons,

 23    correct?

 24    A.  Yes.

 25    Q.  And this meeting with Mr. Robinson and Mr. Simmons occurred
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  1    after the incident that occurred at Dr. McBath's office

  2    involving Dr. Colon's wife, correct?

  3    A.  It was the same day as the incident at the country club,

  4    correct.

  5    Q.  So, all of those events occurred prior to the June 14, 2002

  6    meeting that you had at the Tampa Airport with Mr. Robinson and

  7    Mr. Simmons; isn't that right?

  8    A.  Correct.

  9    Q.  Now, at this meeting you -- I think you testified you did

 10    not recall discussing their insistence that you no longer call

 11    on Dr. McBath's office; isn't that right?

 12    A.  No, I believe I offered not to call on the office anymore.

 13    Q.  So, it was -- it's your testimony that you offered not to

 14    call on Dr. McBath.  It was not their insistence that you not

 15    call on Dr. McBath; is that right?

 16    A.  To the best of my recollection, I believe that I was the

 17    one who offered not to call on Dr. McBath anymore at that

 18    meeting at the airport.

 19    Q.  Now, at this meeting you also discussed your poor QTQ

 20    numbers, didn't you?

 21    A.  That I don't recall.

 22    Q.  And you also discussed the fact that you had not been

 23    reporting your calls in the compass system; isn't that right?

 24    A.  That I don't recall.

 25    Q.  But you don't have any reason to believe that you didn't
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  1    discuss those items, do you?

  2    A.  No, it could have been.

  3    Q.  Let's look at JX-57 if we could.

  4             Now, the bottom e-mail on this page, Ms. Salame, is

  5    this an e-mail that you recognize as an e-mail you sent to

  6    Mr. Robinson on June 18, 2008 -- I'm sorry 2002?

  7    A.  Yes.

  8    Q.  And in the middle of that e-mail you write, "As we

  9    discussed in the meeting, and you list three items, correct?

 10    A.  Yes.

 11    Q.  So you would agree, would you not, that at this meeting you

 12    discussed that you no longer wished to call on the office;

 13    isn't that right?

 14    A.  Yes.

 15    Q.  And by the office you're referring to Dr. McBath's office;

 16    isn't that right?

 17    A.  Correct.

 18    Q.  And you say that, "As we discussed in the meeting, I will

 19    communicate in compass three or more times a week," correct?

 20    A.  Yes.

 21    Q.  You also say, "As we discussed in the meeting, I will reach

 22    QTQ goals," correct?

 23    A.  Yes.

 24    Q.  And you also state in this e-mail that you feel a lot

 25    better after the meeting with them, don't you?
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  1    A.  Do I feel better after the meeting with them?

  2    Q.  No.  You wrote in the e-mail to Mr. Robinson that you felt

  3    a lot better after the meeting with them.

  4    A.  Did I write that?  Yes.

  5    Q.  And you also write to Mr. Robinson, "I want to thank you

  6    for your offer of help and support.  It was greatly

  7    appreciated."

  8             Do you recall writing that?

  9    A.  Yes.

 10    Q.  That's in the second paragraph, the last line.

 11             Do you recall writing that, Ms. Salame?

 12    A.  I said yes.

 13    Q.  And you also write, "I love my job and my company."

 14             Do you recall writing that?

 15    A.  Yes.

 16    Q.  And you wrote at the last -- in the last line on this page,

 17    "Thank you again for taking time out of your day to assist me

 18    with this issue.  You were very helpful."

 19             Do you recall writing that to Mr. Robinson?

 20    A.  Yes.

 21    Q.  Now, this e-mail that you sent to Mr. Robinson on June 18,

 22    2002, it reflects your promise to improve your performance with

 23    regard to QTQ and call documentation; isn't that right?

 24    A.  Yes.

 25    Q.  But you did not improve your performance with regard to QTQ
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  1    and call documentation, did you?

  2    A.  I don't know.

  3    Q.  You don't know if you improved your performance in these

  4    areas in 2002?

  5    A.  I don't recall specifically.

  6    Q.  Well, you testified on direct with your counsel that you

  7    believe your 2002 performance review from Mr. Simmons was

  8    unfair and inaccurate; isn't that right?

  9    A.  Yes.

 10    Q.  And it's true, isn't it, that Mr. Simmons, one of his

 11    concerns that he raised with you in the 2002 review was that

 12    you had not met your QTQ goals for the year; isn't that right?

 13    A.  I don't have the review in front of me but -- it could be

 14    in that review.

 15    Q.  Well, let's pull up JX-467 if we could.

 16             If you look at the right-hand column under manager's

 17    appraisal with rating, do you see where it says, "However

 18    Marjorie has not met expectations for QTQ for 2002."

 19             Do you see that?

 20    A.  Yes.

 21    Q.  So you would agree would you not, Ms. Salame, that one of

 22    Mr. Simmons' concerns that he raised with you in your 2002

 23    performance review was that you had not met your QTQ goals for

 24    2002?

 25    A.  Would I agree that was one of his concerns?  Yes.
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  1    Q.  Now, just to be clear, Ms. Salame, you received a 2.2

  2    rating on your 2002 performance review from Mr. Simmons; isn't

  3    that right?

  4    A.  Correct.

  5    Q.  And you called your 2002 performance review, on direct

  6    examination with your attorney, horrible, correct?

  7    A.  Probably, yes.

  8    Q.  But the 2.2 rating that you received in 2002 is the same

  9    2.2 rating that you had received in 2001 before the assault;

 10    isn't that right?

 11    A.  I wasn't referring to the rating.  I was referring --

 12    Q.  Ms. Salame, that's just a yes-or-no question.

 13    A.  I'm sorry.  What's the question.

 14    Q.  The 2.2 rating you received in 2002 is the same 2.2 rating

 15    that you received in 2001 before the assault; isn't that

 16    correct?

 17    A.  Correct.

 18    Q.  And you received a 2.2 rating multiple times even after you

 19    stopped being -- reporting to Mr. Simmons; isn't that right?

 20    A.  Yes.

 21    Q.  In fact, the worst review that you've ever received in your

 22    history with Novartis a 1.2 rating; isn't that correct?

 23    A.  Correct.

 24    Q.  And that review was received four years after the assault;

 25    isn't that correct?
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  1    A.  Correct.

  2    Q.  And that review was delivered to you by Marlene Gregory,

  3    your manager at that time; isn't that right?

  4    A.  Correct.

  5    Q.  And you thought Marlene Gregory was a good manager; isn't

  6    that right?

  7    A.  Yes.

  8    Q.  And a 2.2 rating is actually a good rating, isn't it?

  9    A.  A 2.2 rating stands for a good solid performer.

 10    Q.  And you have no complaints about the way Marlene Gregory

 11    treated you, do you?

 12    A.  I thought Marlene was a good manager.

 13    Q.  And you don't contend that the 1.2 rating that she gave you

 14    four years after the assault was in anyway discriminatory, do

 15    you?

 16    A.  No.

 17    Q.  And Joe Simmons never gave you a one on any of your

 18    reviews, did he?

 19    A.  Under the competencies, yes.

 20    Q.  In any of your annual performance review, overall ratings,

 21    did Mr. Simmons ever give you a one?

 22    A.  No.

 23    Q.  And Mr. Simmons never put you on a territory coaching plan,

 24    did he?

 25    A.  No.
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  1    Q.  And he never put you on a performance improvement plan

  2    either, did he?

  3    A.  No.

  4    Q.  And finally, when you decided you didn't want to report to

  5    Joe Simmons anymore, human resources at Novartis arranged for

  6    you to have a transfer to a new manager; isn't that right?

  7    A.  Yes.

  8    Q.  And you've testified that occurred in August of 2003,

  9    correct?

 10    A.  Somewhere around there, yes.

 11    Q.  And your new regional director, Jeff Sergeant, you have

 12    testified was quite sympathetic to you; isn't that right?

 13    A.  Yes.

 14    Q.  And your new manager, Jeff Ferment, is somebody that you

 15    thought was a good manager, correct?

 16    A.  From what I know of him, yes.

 17    Q.  And in addition to Mr. Ferment, you've reported to multiple

 18    managers after that point, haven't you?

 19    A.  Correct.

 20    Q.  You reported to a gentleman by the name of Terri Hebda,

 21    correct?

 22    A.  Yes.

 23    Q.  You don't have any issues with Terri Hebda, do you?

 24    A.  No.

 25    Q.  You thought he was a good manager, correct?

                      SOUTHERN DISTRICT REPORTERS, P.C.

                                (212) 805-0300

                                                                   1771

       04q9vel4                 Salame - cross

  1    A.  Correct.

  2    Q.  And then we talked about Marlene Gregory.  You reported to

  3    her after Mr. Hebda, correct?

  4    A.  Correct.

  5    Q.  And you don't have any issues with Marlene Gregory either,

  6    do you?

  7    A.  No.

  8    Q.  Then you reported to a manager by the name of Sue Kasson,

  9    correct?

 10    A.  Yes.

 11    Q.  Is she your manager still to this day?

 12    A.  No.

 13    Q.  You don't have any issues with Sue Kasson either, do you?

 14    A.  No.

 15    Q.  You don't have any complaints about any of the ways that

 16    those managers treated you, do you?

 17    A.  No.

 18    Q.  In fact, you've repeatedly stated that you think Novartis

 19    is a good company, correct?

 20    A.  Yes.

 21    Q.  And even after the assault, it was still the place to be in

 22    your opinion; isn't that right?

 23    A.  Yes.

 24    Q.  And you also said in September of 2002, four months after

 25    the assault, "This was and hopefully will be the last company I
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  1    ever work for until I retire.  I am proud and love the company

  2    I work for."

  3    A.  What was that?

  4    Q.  You said those words in September 2002, four months after

  5    the assault, did you not, "This was and hopefully will be the

  6    last company I ever work for until I retire.  I am proud and

  7    love the company I work for."

  8    A.  That was my sentiment, yes.

  9    Q.  And, in fact, in November 2002, five months after the

 10    assault, you wrote to someone who was considering going into

 11    the pharma business that "Novartis is a good company.  If there

 12    is only one company that you had to pick to work for over the

 13    next ten years, you should pick this one."

 14             You wrote those words, didn't you?

 15    A.  Correct.

 16    Q.  And you wholeheartedly believed that to be true, didn't

 17    you, Ms. Salame?

 18    A.  Yes, ma'am.

 19    Q.  And of course you're still employed by Novartis to this

 20    day, correct?

 21    A.  Correct.

 22    Q.  Now at some point Mr. Simmons sent you an e-mail telling

 23    you that he wanted to keep all communications, on a

 24    going-forward basis, on a purely professional level?

 25             Do you recall that e-mail from him?
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  1    A.  I recall an e-mail, something to that nature, correct.

  2    Q.  Let's pull up PX 466 if we could.

  3             THE COURT:  I think the witness wants to take a break

  4    at this point.  We're going to take a lunch break at this

  5    point.  So we'll be back here at 2:00.  Don't discuss the case.

  6    Keep an open mind.

  7             (Jury excused)

  8             (Luncheon recess)

  9
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  1                           AFTERNOON SESSION

  2                               2:08 p.m.

  3             (Trial resumed)

  4             THE COURT:  All right.  Let's get the jury in.

  5             (Jury present)

  6             THE COURT:  Have a seat.

  7             Ma'am, you're still under oath.

  8      MARJORIE SALAME, resumed

  9    CROSS-EXAMINATION CONTINUED

 10    BY MS. BESS:

 11    Q.  Now, Ms. Salame, at some point Mr. Simmons sent you an

 12    e-mail telling you that he wanted to keep all communications

 13    going forward with you on a purely professional level.

 14             Do you recall that?

 15    A.  I don't -- I don't recall the e-mail.

 16             MS. BESS:  If we could pull up PX 466, please.

 17    Q.  Ms. Salame, this is an exhibit, I believe, that your

 18    attorney questioned you about on direct examination.

 19             Do you recognize this document, the bottom e-mail as

 20    an e-mail that you sent to Mr. Simmons on February 12, 2003?

 21    A.  Yes.

 22    Q.  And this is about nine months after the assault in May of

 23    2002, correct?

 24    A.  Yes.

 25    Q.  Now, looking at your e-mail to him, in the second to the
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  1    last paragraph at the bottom, you say, "The other thing is,

  2    it's very hard to see my boss and my boss' boss support this

  3    doctor who allegedly took my keys and set me up that night and

  4    has allegedly done this and worse to other women.  Especially

  5    when I asked you to support me that night at Lake Jovita and

  6    you couldn't."

  7             Now by this statement, Ms. Salame, you're referring to

  8    the fact that Mr. Simmons did not believe you when you told him

  9    that Dr. McBath set you up; isn't that right?

 10    A.  Right.

 11    Q.  And the "night at Lake Jovita" reference that you make in

 12    this e-mail is the night that you showed up at the country club

 13    and interrupted Mr. Simmons' dinner with Dr. McBath; isn't that

 14    correct?

 15    A.  Correct.

 16    Q.  And that happened in May of 2002, correct?

 17    A.  No.

 18    Q.  Didn't the incident at the country club occur in May of

 19    2002?

 20    A.  No.

 21    Q.  So, nine months after this assault you're still telling

 22    Mr. Simmons how upset you are with him that he didn't believe

 23    you when you tried to tell him that Dr. McBath set up, correct?

 24    A.  Correct.

 25    Q.  Now, if you'd look at the second page of this e-mail that
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  1    you write to Mr. Simmons, in the bottom e-mail that you wrote

  2    to him dated February 11, 2003, you write in the second

  3    sentence of that e-mail -- I'm sorry.  In the third sentence of

  4    that e-mail, "I have seen a counselor more about the breakdown

  5    of our relationship than the event itself."

  6             Do you recall writing that to Mr. Simmons?

  7    A.  Yes.

  8    Q.  And by 'the breakdown of our relationship," you're

  9    referring to the fact that you've seen a counselor over the

 10    breakdown of your and Mr. Simmons' relationship, correct?

 11    A.  Correct.

 12    Q.  Now, this e-mail is written after you had had face-to-face

 13    meetings with Dr. Colon, correct?

 14    A.  Correct.

 15    Q.  And that's the gentleman that you claim raped you, right?

 16    A.  Yes.

 17    Q.  And this e-mail is written after your incident in

 18    Dr. McBath's office where you had the interaction with

 19    Dr. Colon's wife, correct?

 20    A.  Correct.

 21    Q.  And that's the same incident where you damaged your

 22    Novartis car, correct?

 23    A.  Correct.

 24    Q.  And this e-mail is written after the incident at the Lake

 25    Jovita Country Club that we just talked about, correct?

                      SOUTHERN DISTRICT REPORTERS, P.C.

                                (212) 805-0300

                                                                   1777

       04q9vel4                 Salame - cross

  1    A.  Yes.

  2    Q.  And that's where you were crying hysterically and begging

  3    Mr. Simmons to believe you?

  4    A.  Correct.

  5    Q.  And this e-mail is also written after you repeatedly told

  6    Mr. Simmons that he was the sole topic of your therapy

  7    sessions; isn't that right?

  8    A.  What was the question?

  9    Q.  This e-mail that we're looking at here is written after you

 10    had repeatedly told Mr. Simmons that he was the sole topic of

 11    your therapy sessions; isn't that right?

 12    A.  I'm not sure I understand that question.

 13    Q.  Well, you had told Mr. Simmons on a number of occasions

 14    that he was a topic that was discussed --

 15    A.  About the breakdown in my relationship with my manager was

 16    the topic.

 17    Q.  So you told Mr. Simmons that his -- that he was a topic of

 18    your therapy sessions, correct?

 19    A.  Correct.

 20    Q.  Now, if we could look at the e-mail at the top of PX 466.

 21             This is an e-mail that Mr. Simmons wrote back to you

 22    on February 13, 2003, isn't it?

 23    A.  Yes.

 24    Q.  And Mr. Simmons writes to you, "We will continue to

 25    communicate on matters pertinent to Novartis Pharmaceuticals
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  1    and your Palm Harbor territory exclusively."

  2             Do you recall him writing that to you?

  3    A.  Yes.

  4    Q.  And then he says, "We're scheduled for a field contact on

  5    February 24.  Please allow time for your annual performance

  6    review."

  7             Those are words that Mr. Simmons wrote back to you; is

  8    that right, Ms. Salame?

  9    A.  Yes.

 10    Q.  Now, let me ask you this:  Did you really think it was

 11    unreasonable at this point in time for Mr. Simmons to just want

 12    you to focus on the business and not on these personal issues?

 13    A.  Say that again.

 14    Q.  Did you really think it was unreasonable, after all this

 15    time, for Mr. Simmons to just want you to focus on the business

 16    issues and not on the personal?  That's a yes-or-no question,

 17    Ms. Salame.

 18    A.  Repeat the question one more time, please.

 19    Q.  Did you really think it was unreasonable, at this point in

 20    time, in February of 2003, for Mr. Simmons to just want you to

 21    focus on the business and not on the personal issues?

 22    A.  I was focusing on the business.

 23    Q.  Did you think it was unreasonable for him to want you to

 24    focus on the business?

 25    A.  No.
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  1    Q.  Now, during your direct examination today, you were asked a

  2    question by Mr. Sanford:  How has your experience at Novartis

  3    affected your personal life?

  4             Do you recall being asked that question?

  5    A.  Yes.

  6    Q.  And you testified that there aren't enough words in the

  7    English language to describe how your personal life has been

  8    impacted by the way Novartis has treated you.

  9             Do you recall that?

 10    A.  Yes.

 11    Q.  You've said that Novartis killed your dream of a career,

 12    correct?

 13    A.  Yes.

 14    Q.  And you testified that after the assault, the treatment

 15    that you received by Mr. Simmons and Mr. Robinson damaged your

 16    relationship with your children, correct?

 17    A.  Correct.

 18    Q.  And you testified that after the assault the way you were

 19    treated by Novartis and by Mr. Simmons and Mr. Robinson damaged

 20    your relationship with your husband, correct?

 21    A.  I think my testimony is that it had an impact in every

 22    aspect of my life.

 23    Q.  So it did impact your relationship with your husband then

 24    as well, right?

 25    A.  Correct.
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  1    Q.  And you claimed that your Novartis -- the treatment that

  2    you received by Novartis caused you to lose sleep, correct?

  3    A.  Yes.

  4    Q.  And it caused you anxiety, correct?

  5    A.  Yes.

  6    Q.  And you contend that all of this distress that you

  7    experienced was Novartis' fault, correct?

  8    A.  That Novartis' actions were a contributing factor.

  9    Q.  And you testified that your children didn't just lose their

 10    mother, they lost their father.

 11             Do you recall that testimony?

 12    A.  Yes.

 13    Q.  And by that testimony you are referring to the fact that

 14    you ultimately got a divorce; isn't that right?

 15    A.  No.  That's incorrect.

 16    Q.  But you did ultimately obtain a divorce, correct?

 17    A.  No.  That's incorrect.

 18    Q.  You did not get a divorce from your husband?

 19    A.  No.

 20    Q.  Are you currently divorced?

 21    A.  No.

 22    Q.  Now, the testimony that you gave about how your kids didn't

 23    just lose their mother, they lost their father, that also was

 24    reference to the fact that Novartis treated you badly after the

 25    assault, correct?
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  1    A.  Correct.

  2    Q.  Now, Ms. Salame, your mood and your temperament changed

  3    immediately after the assault; isn't that right?

  4    A.  Yes, ma'am.

  5    Q.  And that immediate change in your mood and temperament had

  6    more to do with the assault than the way Novartis treated you

  7    after the assault, didn't it?

  8    A.  What I've testified before is that it was an additive

  9    effect.  The events are intertwined.

 10    Q.  But the immediate change in your mood and your temperament

 11    after the assault had more to do with the assault itself than

 12    the way Novartis treated you; isn't that right?

 13    A.  The immediate change was the assault, yes.

 14    Q.  And that immediate change in your mood after the assault

 15    was at that time same time that you've testified that you were

 16    writing to Mr. Simmons -- to Mr. Robinson how Mr. Simmons was

 17    being very supportive of you; isn't that right?

 18    A.  Correct.

 19    Q.  Now, you've testified that the way Novartis handled things

 20    may have had an additive effect on your mood change, correct?

 21    A.  Correct.

 22    Q.  But you admit that Novartis' handling of things after the

 23    assault had only a small effect on your mood compared to the

 24    impact of the assault itself; isn't that right?

 25    A.  I believe at that point in time I had testified it was an
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  1    additive effect.

  2    Q.  But the handling by Novartis of things after the assault

  3    had only a small impact on your mood compared to the impact of

  4    the assault itself; isn't that correct?

  5    A.  Restate the question.

  6    Q.  You admit that Novartis' handling of things after the

  7    assault had only a small effect on your mood compared to the

  8    impact of what actually happened to you on May 22, 2002?

  9    A.  At a point in time I did say that, yes.

 10    Q.  Now, in your separate civil action that you filed against

 11    Dr. Colon you've sought to recover money damages from him;

 12    isn't that right?

 13    A.  Correct.

 14    Q.  And you've sought to recover damages for loss of consortium

 15    by your husband?

 16    A.  Correct.

 17    Q.  And you've also sought damages from Dr. Colon for the fact

 18    that your relationship with your children was changed after the

 19    assault on May 22, 2002, haven't you?

 20    A.  Correct.

 21    Q.  And you've also claimed money damages from Dr. Colon for

 22    the fact that -- that you had panic attacks as a result of his

 23    assault on you, haven't you?

 24    A.  Correct.

 25    Q.  And you've also sued Dr. Colon for money damages for the
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  1    fact that after the assault you felt so sad you just cried;

  2    isn't that right?

  3    A.  Yes.

  4    Q.  And you've also sought money damages from Dr. Colon for the

  5    fact that as a result of his assault on you, you couldn't

  6    concentrate anymore; isn't that right?

  7    A.  Yes.

  8    Q.  And isn't it true that you also sought money damages from

  9    Dr. Colon for the fact that his assault on you ultimately

 10    caused your marriage to break down?

 11    A.  That I don't know.

 12    Q.  And isn't it true that in that lawsuit that you brought

 13    against Dr. Colon for money damages you claimed that after the

 14    assault it was all you could do to get through the day, you

 15    would just come home and go to bed?

 16    A.  Yes.

 17    Q.  And you also claimed in that case in which you sought money

 18    damages from Dr. Colon for the assault that he perpetrated on

 19    you, that prior to the assault you had career opportunities but

 20    after the assault you didn't have them anymore; isn't that

 21    right?

 22    A.  Yes.

 23    Q.  So your lack of career opportunities at Novartis,

 24    Ms. Salame, is something that you were blaming on Dr. Colon in

 25    that lawsuit; isn't that right?
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  1    A.  I said that the two cases were so closely intertwined.

  2    Q.  Isn't it true that your lack of career opportunities at

  3    Novartis is something you blamed on Dr. Colon in the lawsuit

  4    that you filed against him for money damages?

  5    A.  Yes.

  6    Q.  And you were seeking money from Dr. Colon for the fact that

  7    after the assault you had fewer career opportunities at

  8    Novartis; isn't that right?

  9    A.  Correct.

 10    Q.  But now in this case against Novartis, you're blaming

 11    Novartis for all of the same things that you are separately

 12    suing Dr. Colon for, for money damages; isn't that right?

 13    A.  Repeat the question.

 14    Q.  In this case against Novartis, you are now blaming Novartis

 15    for all the same things that you were separately suing

 16    Dr. Colon for, for money damages in that civil case; isn't that

 17    right?

 18    A.  I'm blaming Novartis for its role.

 19             MS. BESS:  I have nothing further at this time.

 20             MR. SANFORD:  Your Honor, I have a few questions.

 21    REDIRECT EXAMINATION

 22    BY MR. SANFORD:

 23    Q.  Ms. Salame, was Dr. Colon at the Novartis event on May 22,

 24    2002?

 25    A.  Yes.
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  1    Q.  Why did you leave the country club with Dr. Colon?

  2    A.  Because the country club was closing and Dr. McBath had

  3    asked my counterpart, Lane, to take him home.  And Dr. Colon

  4    had been talking all evening about having to go and feed his

  5    animals.  He'd explained to me that he just lived across the

  6    street.  And he said he didn't want to leave me alone in a

  7    parking lot, and would I mind going with him to feed his

  8    animals, and that we would be right back before my counterpart

  9    got back.

 10    Q.  What happened at the event on May 22 that led you to

 11    believe that Dr. McBath was involved in some way in Dr. Colon's

 12    assault?

 13             MS. BESS:  Objection.  Leading.

 14             THE COURT:  Overruled.

 15             THE WITNESS:  The first thing that happened is when

 16    Dr. McBath went to go and ask my counterpart to take him home.

 17    He turned at me and he said:  Now you have to deal with

 18    Dr. Colon, and he got into my counterpart's car.

 19             The second thing that happened was during the assault

 20    Dr. Colon kept referring to Dr. McBath like why wouldn't I do

 21    something with him, was it because of Daniel McBath, just

 22    constantly commenting in reference to Dr. McBath.

 23             The other thing was, is that I didn't realize that

 24    these two gentlemen were best friends for eleven years.  And so

 25    that night, after I got home, I started to wonder why would he
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  1    ask my counterpart to take him home when his best friend was

  2    right there.

  3    Q.  Now, on cross-examination you were asked about how you

  4    concluded there was a conspiracy between Colon and McBath.  Did

  5    you ever come to receive any information that led you to

  6    believe that Dr. McBath was working with Dr. Colon and had

  7    something to do with the events of May 22?

  8    A.  Yes.

  9    Q.  What was that?

 10             MS. BESS:  Objection hearsay.

 11             THE COURT:  Overruled.

 12             THE WITNESS:  When I went to Pasco County sheriff's

 13    office to file my report in reference to what happened that

 14    night, the detective in charge of my case brought me three

 15    other cases.

 16             THE COURT:  Hang on.  Hang on.  The detective told you

 17    something that caused you to think that?

 18             THE WITNESS:  No.  She brought me --

 19             THE COURT:  No.  No.  Did the detective do something

 20    that caused you to think that?  I don't want to know what the

 21    detective did or said or anything else.

 22             Did the detective say or do something that gave rise

 23    to that conclusion in your mind?

 24             THE WITNESS:  Yes.

 25             THE COURT:  Next question.  And don't ask for the
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  1    content of the communication from the deputy.

  2             MR. SANFORD:  Yes, your Honor.

  3    Q.  Was it typical to provide alcohol at Novartis events?

  4    A.  Yes.

  5    Q.  Did Novartis pay for that alcohol?

  6    A.  Yes.

  7    Q.  Getting back to Dr. McBath for a moment, who was it who

  8    made the comment about the Viagra and the blue steel and the

  9    red barn at the earlier event prior to May 22 that you

 10    testified about today?

 11             MS. BESS:  Objection.  Asked and answered.  Leading.

 12             THE COURT:  The objection is sustained.  It's not

 13    leading.

 14    Q.  When did you tell your husband of the assault?

 15    A.  I told him that night.

 16    Q.  Why did you wait a couple of days to tell your husband of

 17    further details of the assault?

 18    A.  That night when I got home I was just crying and he just

 19    held me.  And he didn't ask me any details of that assault.

 20             I waited a couple of days because my husband is a very

 21    proud person from the Middle East.  Their laws are different

 22    there.  And I was worried that he might retaliate and do

 23    something stupid.

 24             MR. SANFORD:  Your Honor, I would ask the Court to

 25    direct Mr. Schnadig from -- to refrain from sneering while the
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  1    witness --

  2             THE COURT:  Ask your next witness question, please.

  3             MR. SCHNADIG:  I wasn't sneering.

  4             THE COURT:  Mr. Schnadig.

  5             Ask your next question, please.

  6    Q.  Why did you meet with Dr. Colon two days after the assault?

  7    A.  Dr. McBath called me that morning that I was working with

  8    Lane Cooley, on Friday morning.  He said that he had talked to

  9    Dr. Colon and that they had wanted me to come out there because

 10    he had wanted --

 11             MS. BESS:  Objection.  Hearsay.

 12             THE COURT:  Overruled.

 13             THE WITNESS:  He had wanted -- Dr. Colon wanted to

 14    apologize to me.  And so they called me -- they kept calling me

 15    several times that morning.  And finally, because I'm somebody

 16    who tries to confront their fears, I kind of wanted to go out

 17    there and kind of turn on -- turn off the light, you know, on

 18    the bogeyman that night.  So I went out there and I met with

 19    Dr. McBath and Dr. Colon in a room.

 20             And Dr. Colon proceeded to apologize for what he had

 21    did that night.  And begged me not to do anything more.  He

 22    didn't want to lose his license.  He didn't want to lose his

 23    family.  And he had asked me how far it had already gone.  And

 24    I had told him that it already --

 25             THE COURT:  You know what, the question was:  Why did
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  1    you go meet with him?  The answer is:  Because Dr. McBath

  2    called and asked me to.  The rest of the answer is stricken as

  3    nonresponsive.  And let's go on to the next question.

  4             MR. SANFORD:  If we can look at Joint Exhibit 56, your

  5    Honor.

  6             If we can highlight the date.  And the e-mail "to" and

  7    "from."

  8             The e-mail from Ms. Salame to Eric Robinson.

  9             THE COURT:  Is that the right exhibit, Joint 56.

 10    Q.  What is this document, ma'am?

 11    A.  It's an e-mail from myself to regional director Eric

 12    Robinson with a carbon copy to Joseph Simmons.

 13    Q.  What is the date on the e-mail?

 14    A.  5-29, 2002.

 15    Q.  That's how long after the assault?

 16    A.  Just a few days after the assault.

 17    Q.  If we can go down into -- the body of the e-mail.

 18             Did you believe at the time that you wrote this e-mail

 19    that Manager Simmons was being supportive of you?

 20    A.  Yes.

 21    Q.  When did you feel that Manager Simmons stopped being

 22    supportive of you?

 23    A.  Right before the meeting at the Tampa Airport Marriott.

 24    Q.  Did you go back to Dr. McBath's office around this time?

 25    A.  The meeting between Dr. McBath and Dr. Colon and myself
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  1    occurred on the 24th.

  2    Q.  Did you go back to Dr. McBath's office for a business

  3    purpose?

  4    A.  Yes.

  5    Q.  What was that business purpose?

  6    A.  I had preceptorship papers, a grant request, and other

  7    information that Dr. McBath had wanted.

  8    Q.  And Manager Simmons expressed an expectation that you go to

  9    the office?

 10             MS. BESS:  Objection.  Leading.

 11             THE COURT:  The objection is sustained.

 12             MR. SANFORD:  If we can look at Plaintiffs' 461,

 13    please.

 14             If we could look on the right side, Manager Simmons'

 15    comments.  Highlight that, please.

 16             (Continued on next page)
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  1    Q.  Can you read that into the record?

  2    A.  "Marjorie has been a very strong -- has been very strong

  3    during 2001 for her knowledge, expertise, customer focus,

  4    innovation, and collaboration.  Her sales calls consistently

  5    follow the Novartis marketing and sales model.  She has been a

  6    conduit of the disease state information for her customers."

  7             THE COURT:  Can I say something?

  8             We're not going to read -- we're not going to spend

  9    the afternoon reading the counterparts from the documents that

 10    you had ample opportunity to question on this morning.

 11             Save it for your closing.

 12             MR. SANFORD:  Yes, your Honor.

 13    BY MR. SANFORD:

 14    Q.  Ms. Salame, was Manager Simmons supportive of your desire

 15    to attain the rank of manager at Novartis in the 2001, early

 16    2002 time frame?

 17             MS. BESS:  Objection.  Beyond the scope.

 18             THE COURT:  The objection is sustained.

 19    Q.  Were you moving through the management development

 20    checklist during 2001, ma'am?

 21             MS. BESS:  Objection.  Beyond the scope of the cross.

 22             THE COURT:  The objection is sustained.

 23    Q.  If we can look at plaintiff's 467, please.

 24             Now, before I draw your attention to a section of this

 25    document, do you recall being asked by Novartis counsel,
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  1    earlier today, if you improved your QTQs in 2002?

  2    A.  Yes.

  3    Q.  All right.  Let's look at the right column, please.

  4             In particular, are these your QTQs for 2002?

  5    A.  Yes.

  6    Q.  And did you improve your QTQs as you had promised Manager

  7    Simmons in June of 2002?

  8    A.  Yes.

  9    Q.  How many managers have you gone through since Manager

 10    Simmons in August of 2003?

 11    A.  I have had five further district managers.

 12    Q.  And what effect, if any, does changing managers five times

 13    have on your career aspirations to advance in management at

 14    Novartis?

 15             MS. BESS:  Objection.  Beyond the scope of cross.

 16             THE COURT:  Objection sustained.

 17    Q.  How did Novartis' handling of events after the sexual

 18    assault affect your personal life?

 19             MS. BESS:  Objection.  Asked and answered.  Beyond the

 20    scope.

 21             THE COURT:  The objection is sustained.

 22             MR. SANFORD:  I have no further questions, your Honor.

 23             MS. BESS:  Just a moment a minute, your Honor.

 24             THE COURT:  You shouldn't have much, Ms. Bess.

 25             MS. BESS:  Nothing further, your Honor.
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  1             THE COURT:  Ma'am, thank you very much.

  2             THE WITNESS:  Thank you.

  3             THE COURT:  Step down.

  4             (Witness excused)

  5             THE COURT:  Call your next witness, please.

  6             MR. SANFORD:  Thank you, your Honor.

  7             Plaintiffs call Ms. Kelli Shannon.

  8             THE COURT:  Come on up.

  9             THE DEPUTY CLERK:  Remain standing for a second,

 10    please.

 11     KELLI SHANNON,

 12         called as a witness by the Plaintiff,

 13         having been duly sworn, testified as follows:

 14    DIRECT EXAMINATION

 15    BY MR. KIMPEL:

 16             THE COURT:  You my inquire.

 17             MS. KIMPEL:  Thank you, your Honor.

 18    BY MS. KIMPEL:

 19    Q.  Good afternoon, Ms. Shannon?

 20    A.  Good afternoon.

 21    Q.  Where are you visiting us from today?

 22    A.  Louisville, Kentucky.

 23    Q.  And are you married?

 24    A.  Yes, I am.

 25             THE COURT:  Ma'am, you need to speak louder, much more
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  1    louder.

  2             Thank you.

  3             THE WITNESS:  Okay.

  4             THE COURT:  Thank you.

  5    Q.  Lean into the microphone, so we can all hear you, okay?

  6    A.  Okay.

  7    Q.  Perfect.

  8             What's your husband's name?

  9    A.  Stewart Shannon.

 10    Q.  And how long have the two of you been married?

 11    A.  Seven years, this July.

 12    Q.  Do you have any children?

 13    A.  Yes, I do.  I have a son, Lance, and a daughter Kylie.

 14    Q.  How old are Lance and Kylie?

 15    A.  Lance is 16, and Kylie is 13.

 16    Q.  What is your educational background?

 17    A.  I have a bachelor's degree in nursing.

 18    Q.  And what did you do after college?

 19    A.  I graduated nursing school, I went to work as a nurse.

 20    Q.  And what kind of nursing did you do?

 21    A.  I was a neonatal nurse.  So I was the nurse that took care

 22    of, if you went in the hospital and you had your baby early,

 23    premature, I was the nurse that took care of your baby.  Or, as

 24    the neonatal nurse, I took care of women that went in and had

 25    their babies on time but, unfortunately, they had a medical
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  1    problem.  I was the nurse that did that.

  2             And then, also, I was a home health and hospice nurse.

  3    Which means, as a hospice nurse, I took care of patients that

  4    were -- had 6 months or less to live, with the terminal

  5    illness.  And a lot of times those were cancer patients.

  6    Q.  And at some point, did you transition into pharmaceutical

  7    sales?

  8    A.  Yes, I did.

  9    Q.  Why did you make that transition?

 10    A.  I made it because I had been at the hospital as a nurse for

 11    several years, and I was advancing into management.  But being

 12    in management as a nurse, was sitting in an office writing

 13    policies and procedures and, really, not interacting with

 14    patients.  And so I made the decision to go into pharmaceutical

 15    sales.  It was a very good salary for me, and it was also

 16    keeping me interacting with medical personnel.

 17    Q.  Where did you first work in pharmaceutical sales?

 18    A.  I worked at Glaxo SmithKline.

 19    Q.  How long were you there?

 20    A.  I started there, my daughter was four months old when I

 21    started.  So I started in 1997.  And I stayed there until 2002.

 22    Q.  Where did you go after Glaxo?

 23    A.  I went to Novartis Pharmaceuticals.

 24    Q.  And why did you decide to make the transition from Glaxo to

 25    Novartis?
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  1    A.  At the time, Novartis had a new pediatric product coming

  2    out for children.  And it was a specialty position, so it would

  3    have been a promotion for me.  But I was really interested,

  4    because my nursing background had been pediatrics most of my

  5    entire career, so I was excited about bringing that to

  6    Novartis, selling a pediatric drug.

  7    Q.  And are you still in pharmaceutical sales today?

  8    A.  Yes.

  9    Q.  Where do you work?

 10    A.  I work for Gilead Sciences.

 11    Q.  And when did you transition over to Gilead?

 12    A.  August of 2009.

 13    Q.  Okay.  Have you been successful in your time in the

 14    pharmaceutical sales industry?

 15    A.  Yes, I have.

 16             At a Glaxo SmithKline, I won two national awards.  I

 17    did really well.

 18             At Novartis, my first two years, very highly-ranked

 19    stellar performance.  I won two President's Club early at

 20    Novartis.  My year-end reviews have always been, all but one

 21    year in 7 years at Novartis, I am proud to say I had a three on

 22    my year end reviews every year.  So highly ranked, great

 23    performances the entire time, yes.

 24    Q.  Okay.  And why did you leave Novartis?

 25    A.  I left Novartis because there was just a pattern of
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  1    discrimination that I experienced.  I had it early in my career

  2    at Novartis, and then late in my career at Novartis.  And when

  3    I decided to take the risk and call Human Resources, they did

  4    nothing to protect me at Novartis.  And that's when I decided

  5    to leave.

  6    Q.  When did you decide to call human resources; was it both

  7    times, early on or --

  8             THE COURT:  That question just doesn't make any sense.

  9             Why don't we just take her through her story, please.

 10             MR. KIMPEL:  Okay.

 11    Q.  All right.  When did you first call Human Resources?

 12    A.  Like I said, in -- early in my career, I did not.  You

 13    know, I -- I did not call Novartis.  I had some concerns, but I

 14    called them in October of 2008.

 15    Q.  And what were the concerns that kept you from calling early

 16    in your career?

 17    A.  I just didn't want to take the risk.  I had always heard,

 18    really early on at Novartis from meetings, national meetings,

 19    to just dinner around the table talking to other

 20    representatives, that if you did call Human Resources, that

 21    they didn't do anything for you.  So I didn't want to take the

 22    risk, because of everything that I had heard.

 23             But at the end of my career, I -- I couldn't take any

 24    more, and I decided to call Human Resources.

 25    Q.  Can you give us a specific example of something that you
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  1    heard about Human Resources?

  2             THE COURT:  She has.  Let's move on, please.

  3             MS. KIMPEL:  Okay.

  4    Q.  What was the first problem that you experienced at

  5    Novartis?

  6    A.  At Novartis, in 2003, I asked for a transfer.  And that's

  7    when I first had issues with Novartis.

  8    Q.  Where did you want the transfer from, and to?

  9    A.  I wanted the transfer -- I lived in Paintsville, Kentucky,

 10    and I wanted to transfer to Louisville, Kentucky.

 11    Q.  Why did you want the transfer?

 12    A.  I had gotten remarried.  And my husband needed to go back

 13    to Louisville for his job, so that's why I asked for the

 14    transfer.

 15    Q.  And how did you learn about the transfer opportunity?

 16    A.  Barry Hardin, my district manager.  We were at a district

 17    meeting.  And he made the announcement that a representative

 18    had left the Louisville, Kentucky territory, and there was an

 19    opening.

 20    Q.  Did you discuss that opening with him at that meeting?

 21    A.  Oh, yeah, I did.  I mean I was -- he knew, and my team

 22    knew, that I wanted to move back to Louisville because of my

 23    husband's job.  So, yes, I did discuss that with Mr. Hardin, my

 24    district manager, at that meeting.

 25    Q.  What did you discuss at that meeting?

                      SOUTHERN DISTRICT REPORTERS, P.C.

                                (212) 805-0300

                                                                   1799

       04q0vel5                 Shannon - direct

  1    A.  I just wanted him to know, right up front, that I wanted to

  2    transfer.  And I wanted him to know and consider me for the

  3    transfer.  And just had that discussion with him.

  4    Q.  And was that the only conversation that you had with him?

  5    A.  No, it was not.

  6    Q.  When was the next conversation?

  7    A.  We talked on the phone about it.  You know, to -- to call

  8    him and discuss what I needed to do to get everything going and

  9    moving toward putting in for the transfer.

 10    Q.  What do you recall about that conversation?

 11    A.  Very specifically, that anything that he wanted from me was

 12    nothing professional.  It was not about my sales numbers.  It

 13    was not about how I was doing as a representative to warrant

 14    the transfer.  All his questions that he wanted from me for the

 15    transfer were very personal information.

 16    Q.  Did he say he wanted personal information?

 17    A.  He said that if I wanted the transfer, Barry Hardin, my

 18    district manager, said Steve Webb, my regional director, would

 19    want the information for the transfer.

 20    Q.  Okay.  And did he tell you what information your regional

 21    director, Mr. Webb wanted?

 22    A.  He was very specific; yes, he was.  He wanted information,

 23    very private information and personal information about how I

 24    was going to manage my travel, if I was granted the transfer,

 25    where my kids were going to go to school, who was going to take
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  1    care of my children, if I was going to sell my house.  Specific

  2    things, yes.

  3    Q.  What did you say to him when he told you that he wanted

  4    that information?

  5    A.  You know, I -- I did it because I wanted the transfer.  My

  6    husband, had to get back to his job, so I didn't question it.

  7    I gave him the information that he wanted.

  8    Q.  Did you give him the information he wanted on that

  9    telephone call?

 10    A.  No, he left me a voicemail.  Barry Hardin, my district

 11    manager, left me a voicemail for specific information that I

 12    needed to provide to him for Steve Webb, my regional director.

 13    Q.  Was the voicemail -- just so I'm clear, was the voicemail

 14    after the phone call?

 15    A.  Yes.  The voicemail was after the phone conversation.

 16    Q.  And how did you feel about providing information about your

 17    personal life in the context of the transfer request?

 18    A.  I thought it was inappropriate, from the very beginning.

 19    And my husband did as well.  But, like I said earlier, I had to

 20    get back to Louisville for my husband's job.  I knew that I had

 21    to play along.  I had to be a team player and give him what he

 22    wanted because, you know, I needed to get back to Louisville.

 23    Q.  Did you tell your manager that you were uncomfortable or

 24    that you didn't want to provide that information?

 25    A.  Oh, no.  Mr. Hardin, my district manager, he said, I can't
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  1    ask you for this information but Steve Webb, the regional

  2    director, is going to want the information.  He said, multiple

  3    times, I can't ask you for it, but you need to send me the

  4    information.  So I didn't question it, because he had already

  5    told me he couldn't ask for it.

  6    Q.  And did you, ultimately, provide him that information?

  7    A.  Yes, I did.

  8    Q.  How did you provide him that information?

  9    A.  I sent Mr. Hardin, my District Manager, an e-mail with the

 10    information, the categories that he had asked for.

 11    Q.  Can you please pull up PX531.

 12             If you can pull up the text for us.

 13             Kelly, do you recognize what this is?

 14    A.  Yes, I do.

 15    Q.  And what is this?

 16    A.  This is the e-mail that I sent Barry Hardin, my district

 17    manager, the information that he had requested on his

 18    voicemail.

 19    Q.  Okay.  And what are the four categories of information you

 20    provided here?

 21    A.  The first one is travel; second one is children and school;

 22    the third one is sale of the house and future housing; and

 23    fourth is transition.

 24    Q.  And did your district manager specifically ask for

 25    information in each those categories?
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  1    A.  Yes, he did.  He was very specific on his phone

  2    conversation with me, live.  And then, also, on the voicemail,

  3    he was very clear and very specific of what I needed in those

  4    categories.

  5    Q.  Okay.  Let's look at each of those in turn.  And the first

  6    category, on travel, if you take a look, could you just read

  7    for me the sentence starting with, "During this time," on the

  8    second line there under "Travel?"

  9    A.  "During this time, I managed my territory, balanced my

 10    family, and worked very successfully."

 11    Q.  And why did you include that information in this e-mail?

 12    A.  Well, I was asked that, you know, if I wanted the transfer

 13    travel would be a big concern, because I would be -- if I was

 14    granted the transfer to Louisville, I would be in Louisville

 15    through the week, and my family would be back home.  So I had

 16    already done it as a single mom.  And now I was married, so

 17    I -- it was just can you manage, can you balance all of this,

 18    Kelli.  You need to make it clear, Mr. Hardin said, to Mr.

 19    Webb, my regional director, that I could handle it and balance

 20    a new job in a new territory.  And I was just trying to

 21    reiterate, I had already done it before.

 22    Q.  And you said you were asked.  Who asked that?

 23    A.  You know, as I said, Barry Hardin, my district manager.

 24    And my regional director, Steve Webb, had asked for this

 25    information.
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  1    Q.  And looking at the second paragraph on children and school,

  2    can you read for me the first sentence that you have there

  3    first?

  4    A.  "My mother is prepared move back in my home and provide as

  5    much support as needed."

  6    Q.  Why did you include that detail?

  7    A.  As I said before, Mr. Hardin, my District Manager, said

  8    that Mr. Webb, my Regional Director would want specific

  9    information if I am in Louisville working, who is going to take

 10    care of my children.  So I had the provide information if I was

 11    a mom and I wasn't home, who was doing that while I wasn't at

 12    home.

 13    Q.  And later in that section, you talk about enrollment for

 14    the children at Christian Academy.

 15             Do you see that in that last sentence there?

 16    A.  Yes.

 17    Q.  Were you asked specific questions about that, as well?

 18    A.  Yes, I was.  That was a big concern, that if I was granted

 19    the transfer, that was three hours from where I live.  Where

 20    were my children going to go to school.  So before I was even

 21    granted the transfer, I had to travel to Louisville, Kentucky,

 22    three hours from my home.  Load my children up, that were very

 23    young at that time, and get them tested at the new school

 24    before I was even granted the transfer.  That was a request

 25    that Mr. Hardin, my district manager, said that Steve Webb
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  1    would want to know that my children, their school situation

  2    would be in place, before the transfer was granted.

  3    Q.  And had you already gotten the children enrolled in

  4    Christian Academy before your manager told you he wanted that

  5    information?

  6    A.  No, I had not.

  7    Q.  And if you look at the next section, the sale of house,

  8    future housing, why do you discuss in that section about

  9    details about your ability to sell your house in Paintsville

 10    or to buy a new house in Louisville?

 11    A.  You know, there were several categories, like I said, that

 12    Mr. Hardin, my district manager, said that my regional director

 13    wanted to know.  And that was just one of those categories that

 14    he said I need to explain if I'm in Louisville living, where

 15    are my children and family going to be, and what housing

 16    situation.  So it was just very specific, if you are away

 17    through the week five days, where are they going to stay and

 18    where are they going to live?

 19    Q.  Okay.  And if you look at section four, Transition, can you

 20    just read for us that sentence?

 21    A.  I am willing to work at a reasonable time frame for moving

 22    and minimum time off to be able to start quickly in my new

 23    territory.

 24    Q.  Why did you include that?

 25    A.  Mr. Hardin, my district manager, said that that would show
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  1    commitment to Steve Webb, my regional director, that if I was

  2    willing to get the transfer, that it would be a new opportunity

  3    and a new territory.  And so I needed to show commitment that I

  4    would not devote my time to buying a house and getting kids in

  5    school and all that, but that I was totally focused on only

  6    Novartis, and doing my job, and taking minimal time off.

  7    Q.  Had your manager raised questions about your commitment?

  8    A.  No, never.

  9    Q.  Okay.  At the bottom of the e-mail, you thank your manager.

 10    And then you tell him, "Either way, I will have a great

 11    manager."

 12             Why did you include that, why did you say that?

 13    A.  Well, at the time, Mr. Hardin, my district manager, was my

 14    manager.  But he was going to be my manager if I got the

 15    transfer to Louisville, as well.  You know, and I -- I wanted

 16    to be a team player.  I wanted the transfer.  My focus was to

 17    get the transfer.  And I played along.  I sent the e-mail.  And

 18    I was a team player.  And I wanted him to know, because he had,

 19    like I said, all of the control in this situation.

 20    Q.  Do you know if your district manager provided this

 21    information to the regional director?

 22    A.  Yes, he did.

 23    Q.  And how do you know that?

 24    A.  Barry Hardin, my district manager, discussed that and told

 25    me that he had sent the information to Steve Webb to be
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  1    reviewed, the regional director.

  2    Q.  Did you get the transfer?

  3    A.  Yes, I did.

  4    Q.  And, if you got the transfer, then what was wrong with them

  5    asking for this information?

  6             MS. HALL:  Objection, leading.

  7             THE COURT:  Overruled.

  8    A.  What was -- everything.  It is very inappropriate.  As you

  9    see in the e-mail, it was never asked one time about my

 10    performance.  And I was winning my second President's Club.

 11    Very nationally top ranked in the nation.  And that was never

 12    discussed, as me, as a professional woman.  All of this was

 13    inappropriate.  And Mr. Hardin told me, he said he could not

 14    ask me for the information.  It was very open that he could not

 15    ask me for it, but I better send it to him for the regional

 16    director.  So, and it was unrelated, like I said.  It was

 17    inappropriate.  It was not related to what I had done for

 18    Novartis.  And I had done nothing but give them great

 19    performance.  That was never looked at.  But, most importantly,

 20    it was ridiculous and demeaning, as a woman, that I had to

 21    defend why I wanted a transfer.  Why should I have to prove if

 22    I could juggle being a mom, and a new wife, and all of that.

 23    That should have had nothing do with the transfer.  It should

 24    have been based on what I was as a professional woman.  But

 25    I -- it was inappropriate.  And I don't know of any man that
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  1    would ever be asked such questions, could they travel and be

  2    away from their children and not miss their kids too much. It

  3    is not appropriate.

  4    Q.  Well, did you ever ask any men at Novartis about what they

  5    had to do to get a transfer?

  6    A.  The men that I know that had a transfer, the only things

  7    they ever mentioned was, they sent their resume, or their

  8    manager contacted another manager --

  9             MS. HALL:  Objection.

 10             THE COURT:  Hang on, ma'am.  Hang on, ma'am, please.

 11             That's a yes or no question, did you ever ask any men

 12    at Novartis about what they had to do to get a transfer.

 13    A.  Yes.

 14    Q.  Okay.  Who did you ask?

 15    A.  Philip Umberger, he was in my district.  And Chris Lyon. I

 16    know of two men that were transferred within Novartis.

 17    Q.  And did either of them tell you that they had to provide

 18    the sort of information?

 19    A.  Never.

 20             THE COURT:  Sustained.  On the ground that the

 21    question is leading.

 22    Q.  What did you discuss with them --

 23             THE COURT:  But the objection to the question of what

 24    they had to do is sustained on the ground that it is hearsay.

 25             MS. KIMPEL:  Goes toward state of mind as to what she
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  1    believed.

  2             THE COURT:  Hearsay.

  3             MS. KIMPEL:  Okay.

  4    Q.  Did you contact Human Resources at this point, ma'am?

  5    A.  No, I did not.  No, I --

  6    Q.  And why not?

  7    A.  Like I said, I didn't want to take the risk.  Even early in

  8    my career at Novartis, it was a common thing that you don't

  9    call Human Resources, because they don't do anything about it.

 10    And I was performing well.  And I still thought I had a career

 11    at Novartis.  And I was not going risk it.  So, no, I did not.

 12    Q.  And you eventually contacted Human Resources, though,

 13    correct?

 14    A.  Yes, I did.

 15    Q.  What did you contact Human Resources about?

 16    A.  I contacted Human Resources in the fall of 2008 around an

 17    interview that I had for an oncology position.

 18    Q.  And what was the position specifically that you were trying

 19    to get?

 20    A.  The position was an oncology sales position.  It was --

 21    oncology is very hard to get into in the pharmaceutical

 22    industry.  So if you work with a company and there is an

 23    opening, it's a huge opportunity.  And this opportunity was

 24    from an expansion.  So Novartis had expanded the oncology

 25    division, and that's what I was interviewing for.
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  1    Q.  Why would you want to go into oncology?

  2    A.  Being a nurse, I thought I had a great clinical

  3    understanding of what oncology and cancer treatment is all

  4    about on the clinical side as a nurse.  And, you know, I had

  5    worked my way up at Novartis.  And I had very successful, high,

  6    you know, executive jobs.  I felt positive that I had the

  7    product knowledge, and performances to warrant it.  So

  8    performancewise and clinically, as a nurse, I felt I had a

  9    great fit for the job.

 10    Q.  And where was the interview?

 11    A.  The interview was in Tampa, Florida, in an office complex.

 12    Q.  Who did you interview with?

 13    A.  I interviewed with Mr. Bobby Lepper, the hiring manager.

 14    Q.  Was he the only individual that you interviewed with?

 15    A.  No, I interviewed with the regional director from Chicago.

 16    He was there in Tampa; Mike Amp, and then Audrey McSherry,

 17    Human Resources, was also there.

 18    Q.  And did you interview with them all together?

 19    A.  No, I interviewed with Mr. Lepper, first.  And then, after

 20    that interview, I interviewed with the regional director from

 21    Chicago.

 22    Q.  Let's start with Mr. Lipper's interview.

 23             What do you recall regarding the beginning of your

 24    interview with him?

 25    A.  It was very bizarre from the very beginning.  I was in the
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  1    lobby, waiting.  And he came out to get me, because I was the

  2    first interview at 1:00.  And as we were walking down the

  3    hallway, he said, very flippant-like, I love interviewing

  4    internal candidates at Novartis, because I can ask them

  5    whatever I want.  And don't run home and call your attorney,

  6    because it's all legal.

  7    Q.  Did he actually say that he could ask you whatever he

  8    wanted, and not to call your attorney?

  9             MS. HALL:  Objection, leading.

 10             THE COURT:  Overruled.

 11    A.  Those were his specific words.  I will never forget it,

 12    yes.

 13    Q.  How did you react?

 14    A.  I didn't believe it.  I mean, I -- I'm going in excited

 15    about getting a new job opportunity, and you hear that?  It's

 16    just like a flashback of, I have heard this before.  You know,

 17    I can't ask you this, but.  You know, I had that early in my

 18    career at Novartis, and I was having it again.  My jaw just

 19    dropped.  I couldn't believe what I had heard from Mr. Lepper.

 20    Q.  Was that the only inappropriate thing that happened in your

 21    interview?

 22    A.  No.  No, that was just the start.  No.

 23    Q.  Well, what was the -- the first thing that you tried to

 24    discuss with Mr. Lepper in your interview?

 25    A.  You know, it's all about performance.  So I was there to
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  1    prove that I had good performance.  And, in the very beginning

  2    of the interview, I got out my 2002 and 2003 year-end reviews

  3    to show him that I had won President's Club.  Start off the

  4    interview with high performance from the very beginning.

  5    Q.  What did he say once you showed him your President's Clubs?

  6    A.  You know, he dismissed it.  Because all he said was, your

  7    counterpart was Phil Elliott, is that right.  I'm like, well,

  8    yeah, those are not your numbers, those are Phil's numbers.

  9             And I said you're telling me that I didn't win

 10    President's Club?  He goes those are Phil's numbers.  You

 11    didn't do that.

 12             He just dismissed my performance completely.

 13    Q.  How did you respond to that?

 14    A.  I mean, I was upset.  And, you know, I thought, well, okay,

 15    so he doesn't believe I won President's Club, which we all know

 16    at Novartis, it is an individual award.  And he knows that,

 17    too.  But I could tell I wasn't not going to convince him.

 18             So I moved on to 2004 year-end review.  That's the

 19    time I got the transfer, and I didn't have a partner because

 20    she was on maternity leave.  So those numbers would have been

 21    just my numbers.  So I showed him that I had won multiple

 22    awards on my own in Louisville, called the Moving Up Club.  And

 23    I had doubled the revenue in sales.  So I was very proud of

 24    that.  So I thought, well, I'll just go for it with that.

 25    Q.  What does it mean that you doubled the numbers, and what's
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  1    the Moving Up Club award?

  2    A.  Yeah.  In the Louisville territory, it was a very

  3    low-ranking territory.  So I moved the territory up multiple

  4    spots.  So from the low-ranking to very top.  And I doubled the

  5    sales revenues.  I doubled the potential of the territory.  I

  6    did very, very well.

  7    Q.  Did talking about winning those awards refocus Mr. Lepper

  8    on to, you know, your success or convince him of your success?

  9    A.  No, it did not.  The only thing he was focused on is that

 10    there was an apparent name change.  Because in 2003, I was

 11    Kelli Mitchell.  And in 2004, I was Kelli Shannon.  And that

 12    was his focus the entire interview from the beginning.  I would

 13    try to focus on professional accomplishments, because that's

 14    what I'm there to do, but he kept going back to personal

 15    information and didn't want to discuss my professional

 16    performance.

 17    Q.  Well, what kind of questions was he asking you.  What kind

 18    of personal questions was he asking you?

 19    A.  Well, like I said, there was a name change.  So he wanted

 20    to know -- he, you know, wanted to know, well, you know, did

 21    you get married?  And I said, yeah, I got remarried.  And he is

 22    like, do you have any children.  And he asked me about the

 23    children, you know.  And so he was like, so you went through a

 24    divorce?  So he started asking me about my divorce.  And then

 25    he asked me where my ex-husband lived, which was none of his
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  1    business at tall.

  2    Q.  What did you do in response to these questions?

  3    A.  Well, I just kept trying to get away from it.  I would try

  4    to get back to my performance.

  5             And he would go, oh, no, no, let's go back and talk

  6    about -- now, when did you get a divorce?  Now, where does your

  7    ex-husband live?  Does he live in Louisville, or does he live

  8    in Paintsville where you used to live.  That's all he was

  9    interested in.  But I, like I said, I was there to get a job.

 10    And I was there to show my performances.

 11             So I just kept going through the order of my

 12    performances.

 13    Q.  So what was the next performance item that you talked about

 14    with him?

 15    A.  Yeah, I felt -- in 2006, I took a new job within Novartis.

 16    And it was a very -- a position that was just myself, with no

 17    counterpart.  And I showed him, I said, just like I'm

 18    interviewing for the oncology job, a new opportunity, a new

 19    position, this was similar in 2006.  And I did very well in my

 20    new job.  And I showed him.  I said, you know, in my new job in

 21    2006, I did really well in the a new position, and I got a

 22    three in my year-end review.  So I wanted to show him that I

 23    could do that for him too.

 24    Q.  And what did he say when you highlighted that for him?

 25    A.  Nothing.  It was just like slapping me in the face.  He was
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  1    like, oh, I wouldn't give you a 3 if you were working for me in

  2    a new job.  I wouldn't give it to you.

  3    Q.  Did you and Mr. Lepper discuss anything else during the

  4    interview?

  5    A.  You know, like I said, he was very focused on my divorce,

  6    and being remarried.  So, you know, he decided, well, I haven't

  7    ask you about your husband.  He said, so, and he leaned across

  8    the table, and he said is this husband number two for you?  He

  9    asked me was that my second husband.

 10    Q.  Did he ask you any other questions about your second

 11    husband?

 12    A.  He did.  He wanted to know if my current husband and I had

 13    children together, and he wanted to know if we were planning on

 14    having more children.

 15    Q.  And, at any point in the interview, did he ever acknowledge

 16    your success at the company?

 17    A.  Did he -- no, he never did.  No.

 18    Q.  Were his critiques or dismissals of your performance fair

 19    or accurate?

 20    A.  No.  Like I said from the beginning, I knew that I had had

 21    great performance.  And when you go into a job interview, you

 22    take a brag book.  And I had a thick binder, like a black

 23    binder full of all my performances and all my awards.  Like I

 24    said, he dismissed it.  He didn't want to look at it.  But all

 25    my career at Novartis, and before, and after, I have been very
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  1    successful in the pharmaceutical industry.  He didn't want to

  2    hear it.  And my reason is because I have a good work ethic.

  3    And he did not acknowledge that.  And even going to college,

  4    and back before that, I had always worked.  Even in high

  5    school, I -- my mother, and my sister, and I, to make ends

  6    meet, we worked as a maid in a dentist office.  I worked hard

  7    in college, put myself through nursing school, and worked as a

  8    nurse's aid.  That's why I am successful, because I have a very

  9    strong work ethic.  And he did not acknowledge that, ever.

 10    Q.  What did you do after your interview with Mr. Lepper, the

 11    hiring manager, concluded?

 12    A.  Well, I had to quickly go to another -- another interview

 13    to meet the regional director.  For me, as bizarre as it was,

 14    and like I just kept telling myself, just get it together, get

 15    yourself together, and don't cry.  You know, it was very hard

 16    and emotional, because he just -- not -- he didn't want

 17    anything to do with me at all.  Because, you know, I got myself

 18    together, and went to the next interview.

 19    Q.  And who was the next interview with?

 20    A.  It was with Mike Amps, the regional director for oncology.

 21    He is from Chicago.  And then Audrey McSherry, from Human

 22    Resources.

 23    Q.  What do you remember happening during the second interview?

 24    A.  Well, early on, of course, I was still trying to pull it

 25    together and keep my composure.  By Amp, the regional director,
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  1    at the very beginning, asked completely appropriate questions.

  2    I just remember going, oh, sitting back, okay, I'm going to get

  3    through it, this is going to be okay.  But it -- it didn't last

  4    that long.

  5    Q.  What happened?

  6    A.  You know, I'm from Kentucky.  And, you know, Mike Amps

  7    asked me, he said, so, you're from Kentucky.  He said, was your

  8    daddy a coal miner?

  9    Q.  What's wrong with asking that?

 10    A.  If it was conversational, it would be one thing.  But it is

 11    very condescending.  It was like I'm Mike Amps, the regional

 12    director from Chicago.  And you're some stupid hillbilly from

 13    Kentucky.  It was very condescending and offensive.

 14    Q.  Did he actually call you a hillbilly?

 15    A.  He didn't have to.  It was just like I said, he was so

 16    condescending about it, just like:  Is your daddy a coal miner?

 17    Just real --

 18    Q.  Was there anything else condescending that Mr. Amp said to

 19    you?

 20    A.  Not to me.  To Audrey McSherry, he had this discussion that

 21    I was from Eastern Kentucky.  And he kind of joked to Audrey

 22    and said, well, you know, in Eastern Kentucky, Audrey, you know

 23    what their are crop is, it's marijuana, you know.  That's what

 24    Kentucky, they grow marijuana and pot.

 25    Q.  What did you say in response to that?
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  1    A.  Well, I just said, I don't know whether to close for the

  2    job, or defend myself and tell you, hey, my daddy is not a coal

  3    miner, and we didn't sell pot.  And that's how it ended pretty

  4    much.

  5    Q.  Did Ms. McSherry say anything in response to the situation?

  6    A.  No.  She did not do anything.  No.

  7    Q.  What did you do after the interview?

  8    A.  You know, by that point, I had had a rough two interviews.

  9    And I couldn't hold it together anymore.  I felt like I was

 10    smothering.  I felt like I was in a panic attack.  I just had

 11    to get out.  So I went to the elevator and remember going

 12    outside of the office complex and just sitting on, you know,

 13    like a bench outside of the complex.

 14    Q.  What did you do once you sat down on the bench?

 15    A.  I called my associate director, Steven Camiolo, and I told

 16    him what had happened during the interviews.

 17    Q.  And what did you tell him?

 18    A.  I just told him, I said, I can't believe what I have just

 19    went through.  I mean I was really upset, because I had given

 20    years of performance to Novartis.  And I never even got to show

 21    it.  And I just kept telling him, I can't believe he asked me

 22    how many times I have been married, and where my ex-husband

 23    lives, and what does having a baby with my husband have to do

 24    with me doing the job?  I just couldn't understand why I had

 25    went through it.
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  1    Q.  What did your manager, Mr. Camiolo say in response?

  2    A.  He just kept assuring me that I had done nothing wrong.

  3    And he was very supportive.  And, you know, he -- he said get

  4    on the plane, get back home.

  5    Q.  Did he comment at all on what you told him about Mr. Lepper

  6    and Mr. Amp asking?

  7    A.  I mean he is from Kentucky, too.  I mean, you know, he just

  8    couldn't believe that I would be asked such questions.

  9    Q.  Did your manager report the situation to HR?

 10    A.  No.

 11    Q.  And did you report the situation to anyone else at

 12    Novartis, other than your manager?

 13    A.  Yes, I did.

 14    Q.  Who did you report it to?

 15    A.  Maria Barone.  I left her a voicemail.  I was in Tampa, so

 16    I was travelling home, late that evening on the 20th of the

 17    interview.  So on the 21st of October, I left Maria Barone from

 18    Human Resources a voicemail about what had happened.

 19    Q.  And what did you say on your voicemail for Ms. Barone?

 20    A.  I just summarized what had happened, who I was, who I

 21    worked for, what position that I had interviewed for.  You

 22    know, and what date it was.  And that I had been asked very

 23    inappropriate and offensive questions during the interview and

 24    just, basically, for her to call me and talk about it.

 25    Q.  Did Ms. Barone call you back?
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  1    A.  No, she did not.

  2    Q.  Did you try and follow up with HR?

  3    A.  I did.  So I -- I had the interview on the 20th.  And like

  4    I said, I left the voicemail on the 21st of October.   And when

  5    I didn't hear anything on the 23rd of October, I left Maria

  6    Barone an e-mail about the situation.

  7    Q.  Can you pull up PX537, please.  And go into the second

  8    page, please.  Pull that up.

  9             Kelli, do you recognize what this is?

 10    A.  Yes, I do.

 11    Q.  And what is that?

 12    A.  This is an e-mail that I sent to Maria Barone on October

 13    the 23rd.

 14    Q.  Okay.  And do you see, cc, Steven Camiolo.  Is that your

 15    direct manager?

 16    A.  Yes.

 17    Q.  Can you read what you wrote to Maria?

 18    A.  "Maria, I wanted to reach out to you concerning my

 19    interview on October the 20th in Tampa, Florida, at 1:00 p.m.

 20             I was interviewed by Bobby Lepper for an oncology

 21    position.  I was asked very personal questions that were

 22    inappropriate and very offensive.

 23             I would like to speak to someone, live, to discuss

 24    this further.  Steven Camiolo is my associate director.  I have

 25    also left you a voicemail, as well.  Kelli."
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  1    Q.  Did Ms. Barone e-mail you back in response to this?

  2    A.  No, she did not reply.

  3    Q.  Did she call you in response to this?

  4    A.  No, she never called me.

  5    Q.  What happened next, then?

  6    A.  On October the 28th, I received a phone call from

  7    Mr. Lepper, the oncology hiring manager, to inform me that I

  8    did not get the job.

  9    Q.  What did you do after you got that phone call?

 10    A.  I sent Maria Barone another e-mail concerning the phone

 11    call that I had had from Mr. Lepper.

 12    Q.  Can we go to the first page, please.

 13             Can you pull up that e-mail on the bottom, there.

 14             All right.  And what was date you sent this on?

 15    A.  I sent this on October the 28th.

 16    Q.  Okay.  And you cc'd Steven Camiolo.  That's your manager,

 17    is that correct?

 18    A.  Yes.

 19    Q.  Who is Michael Williams?

 20    A.  Michael Williams was my regional director.

 21    Q.  Okay.  And who is John Mandala?

 22    A.  He was my vice president of sales.

 23    Q.  Okay.  And can you read for us what you wrote?

 24    A.  "Maria, I wanted to reach out to you and inform everyone

 25    that I received a phone call from Bobby Lepper that I didn't
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  1    get an offer for the oncology position.

  2             I would like some type of confirmation from HR of the

  3    action that is being taken to address my concern.  I am

  4    disappointed that Bobby Lepper, first, would be able to reach

  5    out directly to inform me of not being hired for this position.

  6    However, I am more disappointed in the fact that due to issues

  7    around the interview process, that Bobby Lepper was allowed to

  8    move forward with the hiring of a candidate for this position.

  9             I will be awaiting a response.

 10    Q.  At this point, had you heard from anyone from HR to confirm

 11    that they had received your complaint?

 12    A.  No, I had heard nothing since October 21, when I made a

 13    first voicemail.  Until the 28th, I had heard nothing.

 14    Q.  Okay.  And you said Mr. Mandala was the vice president of

 15    sales, is that correct?

 16    A.  Yes.

 17    Q.  Did he ever call you in response to this complaint?

 18    A.  No.

 19    Q.  Did he ever e-mail you in response to this complaint?

 20    A.  No, he did not.

 21    Q.  Did he ever reach out to you in any way in response to this

 22    complaint?

 23    A.  No, he did not.

 24    Q.  Did Maria Barone, the HR representative that you sent this

 25    to, call you in response to this complaint?
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  1    A.  No, she did not.

  2    Q.  And did she e-mail you in response to this complaint?

  3    A.  No, she did not.

  4    Q.  Did you ever hear from Maria Barone?

  5    A.  No, I did not.

  6    Q.  Did you ever speak with anyone else, other than your

  7    manager, that first day about the situation?

  8    A.  I never heard from anyone from Human Resources; no, I did

  9    not.

 10    Q.  Did you speak with your manager or your regional director

 11    at any point?

 12    A.  Yes.  I spoke with Steven Camiola, my manager at the time,

 13    and Michael Williams.  They did a three-way phone conference

 14    with me to address this issue.

 15    Q.  And how did they address the issue?

 16    A.  They just pretty well had me walk through what had happened

 17    on my interview, and just go through everything again, what had

 18    occurred.

 19    Q.  And do you recall if that was after you sent that e-mail?

 20    A.  I don't recall.  I'm not sure.

 21    Q.  And did they tell you that they were going to do anything

 22    about the situation?

 23    A.  No.  They just said that they were, I mean, very sorry, and

 24    they kept stressing that I had done nothing wrong, and they

 25    supported me.  And, you know, that was pretty much it.
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  1    Q.  Did they tell you that they would be talking to or working

  2    with Human Resources?

  3    A.  No.

  4    Q.  And did anyone at Novartis do anything with you or for you

  5    to actually remedy the interview situation?

  6    A.  No, they never did.

  7    Q.  Do you know who ultimately received the oncology position?

  8    A.  Yes.  Mark Shelton received the position.

  9    Q.  And did you continue to try and contact Human Resources

 10    about this after you sent that e-mail?

 11    A.  Yes, I did.  I contacted them several times.

 12    Q.  And did someone from Human Resources eventually respond to

 13    your contacts?

 14    A.  Yes.  Barbara Brown, from Human Resources, us contacted me

 15    in late November.

 16    Q.  Okay.  And what did you do, or what did you and Ms. Brown

 17    discuss?

 18    A.  She called me and discussed, on the phone.  And then she

 19    said she wanted to do a three-way phone conference with her

 20    manager or supervisor.

 21    Q.  What happened during that three-way phone conference?

 22    A.  I just had to relive it all.  And go through everything

 23    that happened.  I mean it was very emotional just to go

 24    through.  And some of the things I shared with them, I mean you

 25    could hear them just gasping on the other end, just when I
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  1    would tell them things.  They listened but, you know, I -- I

  2    ask them, you know, in the beginning, why did you take so long

  3    to call me, why -- the interview was October the 20th.  I

  4    called right away.  Why -- why is it November and you're just

  5    calling me about this?

  6    Q.  Did they have an answer?

  7    A.  No.  They -- no.  Even at the end, I asked them at the

  8    beginning, and even at the end, I asked them again, why did you

  9    not protect me, why did this happen.  And -- and, no, nothing

 10    they never had anything to say.

 11    Q.  Did they tell you they were going to do anything at all

 12    about it?

 13    A.  They said they were going to start an investigation.

 14    Q.  And did HR ever contact you again to further investigate

 15    the matter?

 16    A.  They never contacted me during the investigation, no.  I

 17    never heard from them.

 18    Q.  Did you followup with HR further?

 19    A.  I did.  This was in November.  And so, in December, I

 20    contacted Barbara Brown to see what would -- if the

 21    investigation was complete.  And, also, contacted her in

 22    January to see what was going on with the investigation.

 23    Q.  Were you able to speak with Ms. Brown in December?

 24    A.  No.

 25    Q.  And did she return your call that you left in December?
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  1    A.  She never replied.  She never called.

  2    Q.  Were you able to speak with her in January?

  3    A.  No, I was not.

  4    Q.  Okay.  Did you have any further contact with Human

  5    Resources regarding the situation?

  6    A.  I received a phone call from Barbara Brown in February of

  7    '09.

  8    Q.  What did Ms. Brown say to you on that call?

  9    A.  I mean the interview had been October the 20, and this was

 10    now February, so I was anticipating this should be complete.

 11    And that's what she said.  She said the investigation is

 12    complete.  I wanted to call and let you know.

 13    Q.  Did you discuss anything more on that call?

 14    A.  No.  She was just like, no, it is done.  It was very

 15    nonchalant.  And I was, like, what do you mean it's done?  And

 16    I -- I asked her, I said can you tell me what happened.  And

 17    she goes I can't discuss it with you.

 18    Q.  And what did you say in response to that?

 19    A.  I wasn't going to hear of it, because I wanted to know what

 20    had happened.  I asked her, I said Mr. Lepper, what happened to

 21    him?  Does he still have a job at Novartis?  And I was saying

 22    there is no way he could -- she goes, yeah, he has a job.

 23             And so I was like did he get demoted?  Is he still a

 24    manager at Novartis?  And she said, yeah, he is a manager.

 25    Q.  How did you respond to that?
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  1    A.  You know, I -- I just couldn't understand why they would

  2    support a manager and rally around him and do nothing to him,

  3    and not protect me.  Because I had done nothing wrong.  And I

  4    remember just asking them, how this could happen?  How could it

  5    be, because I had done nothing.  And I just said, you know,

  6    everything I have heard about Human Resources, that they don't

  7    take care of their employees is so true.  You all have done

  8    nothing for me to protect me.  And I was very upset.

  9    Q.  Did Ms. Brown say anything in response?

 10    A.  No.

 11    Q.  And did you discuss anything further with her?

 12    A.  I was very upset, like I said.  I think I just reached that

 13    snapping point.  And I just told her, I said I will leave

 14    Novartis.  I am not going to take this anymore.  And, you

 15    know -- and that was -- she had nothing say.

 16    Q.  Did you begin looking for another job?

 17    A.  I did.  You know, like I said, I had been very successful

 18    in the pharmaceutical industry.  And I had been working the

 19    industry for, you know, over 10 years.  So I couldn't just jump

 20    at the first opportunity outside of the company.  So I started

 21    looking to find a match that matched my talent and abilities.

 22    And, also, financially, I just couldn't leave for a lesser

 23    qualified, lower paying job.  So I did start looking externally

 24    in the company, outside of the company.

 25    Q.  Did you look for any positions internal to the company?
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  1    A.  I did.  I mean I interviewed, internally, for a couple of

  2    opportunities.  I knew it would be a quick fix, but I wanted to

  3    at least try to get out of the situation that I was in.  So I

  4    did look at some internal opportunities.  At that time, the

  5    company, Novartis, was going through some reorganization and

  6    some restructuring, so I was looking at internal opportunities,

  7    as well.

  8    Q.  Did you get any of those other positions within the

  9    company?

 10    A.  No, I did not.  I mean I applied for a couple of positions,

 11    I was qualified for them.  I did get interviews but, no, I did

 12    not get an offer.

 13    Q.  Is the fact that you didn't get any of those positions a

 14    part of your claims against Novartis today?

 15    A.  No.

 16    Q.  Why not?

 17    A.  You know, like I said, it was a busy time at Novartis --

 18             THE COURT:  Excuse me, excuse me.  Don't make me

 19    explain to the jury "why not."

 20             MR. KIMPEL:  Okay.

 21             THE COURT:  The question is stricken, the answer is

 22    stricken, the whole thing is stricken.

 23    Q.  Back to your time at Novartis, why couldn't you just stay

 24    in your current position?

 25             THE COURT:  She already said that.  She has already
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  1    answered that.

  2             MR. KIMPEL:  All right.  I wasn't sure I had heard

  3    that, but I apologize, your Honor.

  4    Q.  Did the interview situation and the HR followup have any

  5    effect on your personal life?

  6    A.  It did.  Like I said, I guess I had some small glimmer of

  7    hope from --

  8             THE COURT:  Okay.  I need to see counsel at sidebar.

  9             (Continued on next page)
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  1             (At the side bar)

  2             THE COURT:  Ms. Kimpel, I allowed you to put this

  3    witness on to demonstrate that the things that were complained

  4    about were still going on in the company.

  5             The reason she has no claim is because it is outside

  6    of the class period.  So I don't care whether it had an impact

  7    on her emotional life.  She has no damages claim here for what

  8    happened in 2009.

  9             MS. KIMPEL:  Continuing violation, your Honor.  And

 10    our understanding is --

 11             THE COURT:  Ms. Kimpel, we have a class period

 12    certified.  If you were going to bring up -- if you were going

 13    to bring up an expanded class size, it had to be taken up with

 14    me before the trial.

 15             I let this in for a limited purpose.  And no one ever

 16    suggested, least of all, you, that this was going to lead to an

 17    expansion of the class by two years.  Remember, my original

 18    ruling was that nothing would come in after 2007.

 19             The only reason that I let this in was to demonstrate

 20    there was a continuing problem at the Human Relations.

 21             So she has got no claim for this, not in this lawsuit.

 22             MS. KIMPEL:  All right.

 23             (Continued on next page)
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  1             (In open court)

  2             MS. KIMPEL:  May I discuss this with counsel?

  3             THE COURT:  Let's take our afternoon break.

  4             Keep an open mind.

  5             (Jury excused)

  6             (Recess)
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  1             (Trial resumed; jury not present)

  2             THE COURT:  Okay.  The witness is going to be taken

  3    outside for a moment.

  4             Folks, this testimony is relevant to one thing and one

  5    thing only, and that is the propriety of injunctive relief.

  6    Could have and probably should have been heard after the jury

  7    was deliberating.  The only reason I allowed it to come in.  I

  8    told you before the class that was certified was a class that

  9    terminated in 2007.

 10             This is not, Ms. Kimpel, a continuing violation.  You

 11    know as well as I do that the continuing violation doctrine

 12    does not apply to things like interviews, promotions.  Those

 13    are discrete instances in a sense.  So don't invoke the

 14    continuing violation doctrine with me.

 15             You are not expanding the size of the class.  No one

 16    has made a motion to expand the size of the class.  The odds

 17    that I would have granted it would have been remote in any

 18    event.  No one did it.  We went to trial.  I told you before

 19    the trial that only events through 2007 were relevant.  And

 20    when you proffered this witness it was because I needed to deal

 21    with the propriety of injunctive relief that I said the witness

 22    could testify.  It does not expand the size of the class or the

 23    availability of damages by one iota.

 24             If this lady wants to assert a damages claim and if

 25    it's still within three hundred days of when it happened to
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  1    her -- I haven't done the math -- she should go and file an

  2    EEOC charge.  It's not happening in this case because 2009 is

  3    outside of the class period.

  4             Okay.  Bring your witness back in.  And let's get the

  5    jury in.

  6             (Continued on next page)
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  1             (In open court; jury present)

  2             THE COURT:  Okay.  Have a seat.

  3             Ma'am, you're still under oath.

  4             Ms. Kimpel.

  5    Q.  Kelli, are there any other claims or experiences of

  6    discrimination that you had at the company that you haven't

  7    told us about yet?

  8    A.  Yes, there is.

  9    Q.  What else is there?

 10    A.  In 2003 my year end review with Mr. Barry Hardin, I had

 11    concerns about that.

 12    Q.  What were your concerns?

 13    A.  In 2002, I had won President's Club.  And in 2003, I had

 14    won it again.  And so in my year-end review, I got a 3.2

 15    instead of a 3.3 on that year-end review.

 16    Q.  What was wrong with receiving a 3.2?

 17    A.  Well, in 2002 I won President's Club, like I said.  And I

 18    asked Mr. Hardin in 2002:  What do I need to do to get a 3.3?

 19    Very important to me.

 20             And he said keep doing what you're doing.  It's

 21    exactly what I did.

 22             And in 2003, I had stronger product knowledge than I

 23    had the year before.  And my numbers were even better.  And I

 24    felt very confident that I would get a 3.3, but I did not.

 25    Q.  Did you discuss getting a two on your values and behaviors
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  1    with Mr. Harden, your manager?

  2    A.  Yes, I did.

  3    Q.  And when you discussed getting a two on the values and

  4    behaviors, did he identify for you any areas in which you were

  5    lacking on your values and behaviors?

  6    A.  Mr. Hardin, my district manager, had nothing to say but

  7    praises to say for my performance and my values and behaviors

  8    and there was nothing ever discussed that I needed to improve

  9    on.

 10    Q.  Did you discuss at all your sample signature forms, or your

 11    sample variance?

 12    A.  That was never discussed.

 13    Q.  But you did have some problems with what's called sample

 14    variance; is that not correct?

 15             MS. HALL:  Objection.  Leading.

 16             THE COURT:  The objection is overruled.  You may

 17    answer the question, ma'am.

 18             THE WITNESS:  Throughout my time at Novartis, there's

 19    been times I've had sample variances in my career.

 20    Q.  What does a sample variance mean for those of us who aren't

 21    in pharmaceutical sales?

 22    A.  Sample variance means that there's just a discrepancy in

 23    your inventory.  You do a physical count.  And if there's a

 24    discrepancy, then it's a variance.  So you want to keep it

 25    below five percent.  The FDA mandates that you're below five
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  1    percent.

  2             MS. KIMPEL:  Ray, can you show us DX 124, please.  If

  3    you can zoom in on that top e-mail please.

  4    Q.  Can you explain to us what this is that we're looking at

  5    here, Kelli?

  6    A.  This was my random audit.  Like I said, you do audits.  You

  7    count your samples.  So this e-mail was just Barry said:  "Make

  8    this one go away.  Thanks for the help."

  9    Q.  What does that mean?  What do you understand him to mean

 10    when he said, "make this one go away"?

 11    A.  When you have a variance, you just have to do a

 12    reconciliation.  Do a reconciliation.  You discover what the

 13    issue is with the variance.  And then it goes away.

 14             And Mr. Hardin, my district manager, had always said:

 15    Go sell pills and creams.  Get the numbers.  And don't worry

 16    about the little things.  And it was a little thing.  Just go

 17    do your reconciliation like any other pharmaceutical rep would,

 18    then you're reconciled, and you're below five percent.

 19    Q.  What is the reconciliation process?  How do you reconcile

 20    something?

 21    A.  Linda Prescott was in sample management at that time.  So

 22    you'd call Linda.  And you'd just do a review of your

 23    inventory, your shipments, your sample signature forms, and you

 24    just identify what the concern was, and you resolve that issue.

 25             MS. KIMPEL:  Can we take a look at DX 125, please.
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  1             Pull up the top e-mail again, please.

  2    Q.  And Kelli can you explain to us what this is that we're

  3    looking at here.

  4    A.  This is just a follow-up from my random audit that we

  5    discussed earlier.  It was just a follow-up to fix it and

  6    resolve it.

  7             MS. KIMPEL:  And can you highlight for me, Ray, the

  8    third sentence that begins with "Since there were no other."

  9    Q.  Can you explain to us what that sentence means?

 10    A.  It just says that there is no other issues.  So no

 11    corrections are necessary, meaning I did reconcile, and I

 12    stayed below the five percent.  So that's all it is.  It

 13    happens all the time.

 14             So it was a fix -- I mean if I hadn't reconciled, I

 15    would have been fired, because you have to be reported to the

 16    FDA if you're five percent or above.  That's why you reconcile.

 17    Q.  Back to your 2003 performance review, was any of this

 18    discussed during your 2003 performance review?

 19    A.  No.  Never discussed.

 20             MS. KIMPEL:  Can we pull up PX 532, please.

 21    Q.  What is this, Kelli?

 22    A.  This is my 2003 year-end review from Mr. Hardin.

 23    Q.  And who filled out this review?

 24    A.  I would have filled out the self-appraisal on it and then

 25    Mr. Hardin would have completed the manager comments on it.
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  1    Q.  Was there anything that you filled out during your meeting?

  2    A.  Just the developmental needs.  That's something that

  3    Mr. Hardin, my district manager, and I sit down together and

  4    filled out.

  5             MS. KIMPEL:  Ray, can we go into where the values and

  6    behaviors start.

  7    Q.  Kelli, if we take a look at this section.

  8             MS. KIMPEL:  If we could pull up the text.  I'm sorry.

  9    Could we just pull up the whole text of that page.  I wasn't

 10    clear.  Just so it's a little bit easier to read.

 11    Q.  Does your manager at any point here discuss with you any

 12    problems or concerns about your values and behaviors?

 13    A.  No.  There was never any concerns, no.

 14             MS. KIMPEL:  Go to the next page, please.

 15             Pull that up.

 16    Q.  Does your manager discuss here any concerns with respect to

 17    your values and behaviors?

 18    A.  No, he did not.

 19             MS. KIMPEL:  Go to the next page, please.

 20    Q.  Does your manager here discuss any concerns with your

 21    values and behaviors?

 22    A.  No, he did not.

 23    Q.  And did your district manager ever tell you that you needed

 24    to improve on any of your values and behaviors in any way

 25    during this conversation?
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  1    A.  No, he did not.

  2    Q.  Did your manager tell you why you didn't receive a 3.3 on

  3    your 2003 performance evaluation?

  4    A.  He said that there weren't enough threes to go around so he

  5    couldn't give me a 3.3.

  6    Q.  Do you know who did get 3.3s?

  7    A.  I do know that my counterpart, Phil Elliott, got a 3.3.

  8    And he was ranked the same as me.

  9             And Amy Nelson, a good friend of mine, was number one

 10    rep in the entire nation.  I was ranked number two.  She did

 11    get a 3.3.

 12    Q.  Well, what was discriminatory about you not getting a 3.3

 13    if Amy Nelson and Phil Elliott got 3.3?

 14    A.  I don't have an issue with Amy Nelson getting a 3.3.  Like

 15    I said, she was ranked number one in the nation in her sales

 16    area, like Phil.  And I was ranked number two.

 17             The issue is that Mr. Hardin, my district manager, had

 18    to pick between Phil and I.  We were the exact same ranking.

 19    And he had to pick who to give a 3.3 to.  And he picked Phil.

 20    And that's the problem.

 21    Q.  What was the significance, if any, to getting a 3.2 as

 22    opposed to a 3.3?

 23    A.  If you get a 3.3, in the company's eye, that is your merit

 24    increase, your salary increase.

 25             So if you get a 3.2 your raise is less in a percentage
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  1    ranking.  So, getting a 3.3 means you get a higher raise.

  2    Q.  Did Mr. Hardin ever tell you that you needed to do anything

  3    on your values and behaviors to be more like Phil?

  4    A.  No.  He never told me.  Never.  That I needed to improve on

  5    anything.

  6    Q.  Can you explain to me -- you said that Phil was number two

  7    and Amy was number one, but you were also number two.  So how

  8    could you both be the same ranking?

  9    A.  It's kind of confusing.  Resp/derm one division was the

 10    beginning of the company that started the

 11    respiratory/dermatology division.  And then they had an

 12    expansion.  And that's how I came on, as a resp/derm two.

 13             We had the exact same numbers but we were different

 14    divisions.

 15             So basically if Amy Nelson was number one, then there

 16    was somebody number one on the other side.

 17             So she was resp/derm one number one.  I would have

 18    been resp/derm two.

 19             So there would be, Amy, number one; then Phil.  And

 20    then it would have been Scott Riddle, number one.  And then

 21    Kelli Shannon, number two.  So that's how we were equally

 22    ranked.

 23             Did I make that clear?

 24    Q.  Did you ever attend any Women in Leadership meetings?

 25    A.  Yes, I did.
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  1    Q.  And did you ever hear Sharon Larrison speak during any of

  2    those meetings?

  3    A.  Yes, I did.

  4    Q.  What, if anything, do you recall her speaking about?

  5    A.  You know, I attended it with a colleague of mine, Amy

  6    Blocker and I.  And I remember specifically her saying that you

  7    either enter management early before you have children or you

  8    wait until they're grown and enter management, is what

  9    Ms. Larrison said.

 10    Q.  What did you think about that comment?

 11    A.  Like I said, I went with my colleague, Amy Blocker, and

 12    we're like -- you can go into management any time you want as a

 13    woman.  It doesn't matter how old your children are.  It's a

 14    personal choice.

 15    Q.  Did you find Women in Leadership helpful during your time

 16    at the company?

 17    A.  No.

 18    Q.  Why not.

 19    A.  I don't know of any of my colleagues that took it serious.

 20    It was something they said they had.  But no, I never saw any

 21    benefit from it at the company.

 22             MS. KIMPEL:  No further questions.

 23             THE COURT:  Ms. Hall.

 24             (Continued on next page)
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  1    CROSS-EXAMINATION

  2    BY MS. HALL:

  3    Q.  Good afternoon, Ms. Shannon.

  4    A.  Good afternoon.

  5    Q.  You testified that you were employed by Novartis for

  6    approximately seven years, correct?

  7    A.  I started in February of 2002 and I left in August of '09.

  8    Q.  So about seven-and-a-half years; is that right?

  9    A.  I'm a little nervous I can't do the math but those are the

 10    years.

 11    Q.  That's okay.  You had a number of managers who directly and

 12    indirectly supervised you during that time that you do not

 13    accuse of discrimination, correct?

 14    A.  Yes.

 15    Q.  Your last manager was Frank Hoffman, right?

 16    A.  Yes.

 17    Q.  And he was your manager between January of 2009 when you

 18    left the company?

 19    A.  Yes, he was.  I was realigned to him, yes.

 20    Q.  And you don't accuse him of discrimination, do you?

 21    A.  I never said that, no.

 22    Q.  You don't?

 23    A.  No, I do not.

 24    Q.  And your manager prior to Mr. Hoffman was Stephen Camiolo?

 25    A.  Correct.
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  1    Q.  And -- was that a yes?  I'm sorry.

  2    A.  Yes.

  3    Q.  And he supervised you from about July of '06 until the end

  4    of 2008, right?

  5    A.  Yes.

  6    Q.  And you don't claim that he discriminated against you,

  7    correct?

  8    A.  No.

  9    Q.  You considered him to be a mentor and a friend, right?

 10    A.  Yes.

 11    Q.  Laura Perkins was one of your regional directs during your

 12    employment, correct?

 13    A.  Yes.

 14    Q.  And you don't accuse her of discrimination in this case, do

 15    you?

 16    A.  No.

 17    Q.  You testified at your deposition that she was very

 18    supportive of you when you were looking for a position in 2006,

 19    right?

 20    A.  I said she was supportive.  And I referenced it that she

 21    was supportive of me when Barry Hardin, my district manager,

 22    was not supportive, but she stepped in --

 23    Q.  My question doesn't require a narrative answer.

 24             THE COURT:  Ma'am, her questions are going to be

 25    phrased in such a way that you can answer them yes or no.  And
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  1    I would appreciate it if you would confine your answer to yes

  2    or no.  And understand that Ms. Kimpel is going to have a

  3    chance to get up and ask you to expand on anything she needs or

  4    thinks.  That's just the way the rules work.

  5    Q.  So Laura Perkins never discriminated against you, right?

  6    A.  No.

  7    Q.  And she was supportive of your application for the job that

  8    you took in 2006, correct?

  9    A.  Yes.

 10    Q.  And you testified at your deposition that she supported you

 11    for that job while she was out with her mother who was ill and

 12    dying, correct?

 13    A.  Yes.

 14    Q.  Michael Williams was one of your regional directors during

 15    your time with the company, correct?

 16    A.  Yes.

 17    Q.  And you don't accuse him of discrimination either, do you?

 18    A.  No.

 19    Q.  And he was supportive of you, as well, in your opinion,

 20    right?

 21    A.  Yes.

 22    Q.  Now, you testified that Barry Hardin discriminated against

 23    you in 2003, correct?

 24    A.  Yes.

 25    Q.  You received the transfer that you asked for, didn't you?
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  1    A.  Yes, I did.

  2    Q.  And your transfer request was granted in the same month

  3    that the position you wanted became open, right?

  4    A.  As I recall, yes.

  5    Q.  And your regional director at the time, Steve Webb,

  6    approved that request, didn't he?

  7    A.  Yes.

  8    Q.  And you testified that you never complained to human

  9    resources about the things you said that Mr. Hardin asked you

 10    to tell him in order to grant you the transfer, right?

 11    A.  Could you repeat that.  I'm sorry.

 12    Q.  You never complained to human resources about anything

 13    related to Barry Hardin and your transfer in 2003, right?

 14    A.  No, I did not report it.

 15    Q.  And you never reported Steve Webb and what you thought was

 16    his involvement in the 2003 transfer, correct?

 17    A.  Correct.  I did not report it.

 18    Q.  Now you've testified that you should have gotten a 3.3 in

 19    2003, correct?

 20    A.  Yes.

 21    Q.  And on your 2002 performance review you received a 3.2,

 22    right?

 23    A.  Yes.

 24    Q.  And that was from Barry Hardin as well?

 25    A.  Yes.
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  1    Q.  You don't claim that that review was discriminatory, do

  2    you?

  3    A.  No.

  4    Q.  And you agreed with every values and behaviors rating you

  5    got in that review, right?

  6    A.  I can't answer that.  It's something I don't have in front

  7    of me.  I didn't have an issue, no.

  8             MS. HALL:  Can we pull up Joint Exhibit 59, please.

  9             THE COURT:  JX59.

 10    Q.  Ms. Shannon, this is a copy of your 2002 review.

 11             MS. HALL:  And we are going to turn to page 17,

 12    please, Brian.

 13    Q.  One of the values and behaviors that you were rated on as

 14    representative was leadership, correct?

 15    A.  Yes.

 16    Q.  And if we could highlight the leadership row in this -- on

 17    this page.

 18             Now the expected performance level for you at this

 19    time in leadership was fundamental, right?

 20    A.  Yes.

 21    Q.  And you rated yourself as a fundamental, right?

 22    A.  At the time -- yes.

 23    Q.  And that meant that you thought you were meeting

 24    expectations in the leadership category, correct?

 25    A.  I didn't --
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  1    Q.  Just a yes or no.

  2             THE COURT:  Yes or no, ma'am.

  3             THE WITNESS:  No.

  4    Q.  Now --

  5    A.  Rephrase it.

  6    Q.  If the expectation was fundamental and you rated yourself

  7    as fundamental, that meant that you thought you were meeting

  8    expectations in that category, correct?

  9    A.  Yes.

 10    Q.  And your manager also gave you a fundamental as well,

 11    right?

 12    A.  Yes.

 13             MS. HALL:  And if we could go to page 21 of the

 14    review, please.

 15             And if you could please highlight the key development

 16    needs on this page.

 17    Q.  Now, Ms. Shannon, this part of the review was filled out by

 18    your manager, Barry Hardin, correct?

 19    A.  Yes.

 20    Q.  And in the second bullet point he said that one of your key

 21    development needs was leadership within the district, right?

 22    A.  Yes.

 23    Q.  Now, if we can turn your attention -- and I will use the

 24    same document your attorneys used -- Plaintiffs' Exhibit 532,

 25    please.
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  1             This is a copy of your 2003 review, right?

  2    A.  Yes.

  3    Q.  And if we can go to page 6.

  4             This starts the values and behaviors portion of the

  5    review, correct?

  6    A.  Yes.

  7    Q.  And you received a two on this portion of the review,

  8    right?

  9    A.  Yes.

 10    Q.  And that meant that you were fully meeting expectations,

 11    correct?

 12    A.  Yes.

 13    Q.  Now, if we can highlight the -- for results driven, the

 14    proficiency level expectation for a representative in your

 15    position at that time was I.

 16             Do you see that?

 17    A.  Yes.

 18    Q.  And I stands for intermediate, right?

 19    A.  Yes.

 20    Q.  And you gave yourself an I, correct?

 21    A.  Yes.

 22    Q.  And that means that you thought you were meeting

 23    expectations in that category, right?

 24    A.  Yes.

 25    Q.  The next category on that page is customer and quality
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  1    focus, isn't it?

  2    A.  Yes.

  3    Q.  And the expectation was I for intermediate.  And you gave

  4    yourself an advanced, right?

  5    A.  Yes.

  6             MS. HALL:  Turn to next page, please.

  7    Q.  For innovative and creative, the expectation was

  8    fundamental?

  9    A.  Yes.

 10    Q.  And you gave yourself a fundamental?

 11    A.  Yes.

 12    Q.  Again, you thought you were meeting expectations, right?

 13    A.  Yes.

 14    Q.  And for leadership you gave yourself a fundamental as well,

 15    correct?

 16    A.  Yes.

 17    Q.  And the expectation was fundamental?

 18    A.  Yes.

 19    Q.  And, again, you rated yourself as meeting expectations?

 20    A.  Yes.

 21    Q.  For fast action oriented initiative and simplicity, the

 22    expectation and your rating were both intermediate, correct?

 23    A.  Yes.

 24    Q.  And again meeting expectations?

 25    A.  Yes.
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  1    Q.  And the next category for empowerment and accountability,

  2    the expectation and the rating you gave yourself was

  3    fundamental?

  4    A.  Yes.

  5    Q.  And for commitment and discipline, the expectation and the

  6    rating you gave yourself was intermediate?

  7    A.  Yes.

  8             MS. HALL:  Turn the next please.

  9    Q.  And for these last two categories on both, the expectation

 10    on both was intermediate, right?

 11    A.  Yes.

 12    Q.  And you gave yourself an intermediate rating on both,

 13    right?

 14    A.  Yes.

 15    Q.  And that meant that you thought you were meeting

 16    expectations, correct?

 17    A.  Yes.

 18    Q.  So you -- one more page.  I'm sorry.  Next page.

 19             And on these three values and behaviors, selling

 20    process, knowledge and expertise, and territory management, do

 21    you see that?

 22    A.  Yes.

 23    Q.  All three of the expected levels for a representative in

 24    your position at the time was advanced, right?

 25    A.  Yes.
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  1    Q.  And that's the rating that you gave yourself in all three

  2    of these categories, right?

  3    A.  Yes.

  4    Q.  So you would agree with me, wouldn't you, Ms. Shannon, that

  5    you yourself rated yourself as meeting expectations, which is a

  6    two, in every values and behaviors category on this review with

  7    the exception of one; isn't that correct?

  8    A.  No.  That was not my understanding -- here it looks --

  9    Q.  But that's what it looks like?

 10    A.  It does look that way, yes.

 11    Q.  And your manager gave you a two in every single one of

 12    those categories with the exception of one as well, right?

 13    A.  Yes.

 14             MS. HALL:  We can go to page 14 of the review, please.

 15    Q.  And, again, if you look at the key development needs on

 16    this page.

 17             It says leadership within sales area and local team.

 18    This is improving, correct?

 19    A.  Yes.

 20             MS. HALL:  And if you go to page twelve of the review,

 21    please.

 22             Can you highlight the section that says manager's

 23    assessment and the two boxes underneath that.

 24    Q.  This part of the review is filled out by your manager,

 25    right?
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  1    A.  Yes.

  2    Q.  And in the second paragraph, first sentence, it reads, and

  3    just tell me if I'm reading this correctly, "Kelli and I have

  4    discussed the need for her to become more of a leader in the

  5    Louisville team," right?

  6    A.  Yes.

  7    Q.  And you did talk to your manager about this when you got

  8    this review, didn't you?

  9    A.  Yes.  Because I had transferred to Louisville, yes.

 10             MS. HALL:  Now can we go to the page prior, page

 11    eleven.

 12             And if you can highlight the self-assessment section

 13    and the two boxes underneath.

 14    Q.  You filled out the information in these boxes under

 15    self-assessment, didn't you?

 16    A.  Not alone, no.  I had -- I did it with my manager.

 17    Q.  And under development needs, it says leadership, right?

 18    A.  Yes.

 19    Q.  And I'm going to read the narrative that's written in here

 20    and I'd like you to tell me if I'm reading it accurately.

 21             "I have had a cornerstone partner..." and the "I" is

 22    you, isn't it, Ms. Shannon?

 23    A.  Yes.

 24    Q.  "I have had a cornerstone partner for the last two years

 25    and his strength is leadership.  I will be in a new territory
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  1    in 2004 and I must step up and lead in this area to be

  2    successful."

  3             Do you see that?

  4    A.  Yes.

  5    Q.  Your cornerstone partner in this area who you referenced

  6    whose strength was leadership was Phil Elliott, right?

  7    A.  Yes.

  8    Q.  And you are comparing Phil Elliott's leadership to your own

  9    in this section of the review, right?

 10    A.  Yes.

 11    Q.  And Mr. Elliott is the one that got the 3.3, correct?

 12    A.  Yes.

 13    Q.  You understood, didn't you, that values and behaviors

 14    scores aren't based only on sales, right?

 15    A.  Yes.

 16    Q.  And you never saw a policy at Novartis that said if you get

 17    a three in sales, you're also entitled to a three in values and

 18    behaviors, right?

 19    A.  Correct.

 20    Q.  I'm sorry?

 21    A.  No.  There is no policy.

 22    Q.  I'm having a hard time hearing you.  I'm sorry.

 23    A.  There is no policy.

 24    Q.  Now you didn't complain to human resources about what you

 25    considered to be an unfair rating in 2003, did you?
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  1    A.  No.

  2    Q.  Not at any point in time during your employment, right?

  3    A.  No.

  4    Q.  But you knew you could have, correct?

  5    A.  Yes.

  6    Q.  Because you knew Novartis provided a human resources

  7    department that would accept complaints, including complaints

  8    of discrimination, correct?

  9    A.  Yes.

 10    Q.  And you testified that part of the reason that you didn't

 11    report this behavior is because of things you had heard about

 12    the human resources department and the department not taking

 13    action, right?

 14    A.  Yes.

 15    Q.  But you can't identify a single person other than yourself

 16    who has ever complained to HR, can you?

 17    A.  No.

 18    Q.  Now, you were employed after you got the transfer and

 19    supervised by Barry Hardin until mid 2006, right?

 20    A.  Yes.

 21    Q.  And nothing discriminatory happened to you in 2004,

 22    correct?

 23    A.  No.

 24    Q.  And nothing discriminatory happened -- I'm sorry.  That

 25    was -- you agreed with me?
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  1    A.  Yes.  Nothing.

  2    Q.  I'm having a hard time with my own questions.

  3             And nothing discriminatory happened to you, in your

  4    opinion, in 2005 either, correct?

  5    A.  Correct.

  6    Q.  And nothing discriminatory happened to you, in your

  7    opinion, in 2006, right?

  8    A.  Yes.

  9    Q.  And in your opinion, nothing discriminatory happened to you

 10    in 2007; isn't that true?

 11    A.  Yes.

 12    Q.  And when you testified at your deposition, you told me how

 13    Stephen Camiolo leveled you to an executive area sales

 14    consultant in 2008, right?

 15    A.  Yes.

 16    Q.  And you were also leveled while you were under Mr. Hardin,

 17    correct?

 18    A.  Yes.

 19    Q.  Now, you've told us about this interview that you had with

 20    Bobby Lepper.  And both Barry Hardin and Stephen Camiolo wrote

 21    you letters of recommendation for that oncology job you wanted,

 22    correct?

 23    A.  Yes.

 24    Q.  And after you were interviewed, you complained to both

 25    Stephen Camiolo and your regional director, Michael Williams,
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  1    about the interview, right?

  2    A.  Yes.

  3    Q.  And together they expressed their regret for what had

  4    happened to you, right?

  5    A.  Yes.

  6    Q.  And they told you that you hadn't done anything wrong,

  7    right?

  8    A.  Yes.

  9    Q.  And then you contacted human resources, correct?

 10    A.  Yes.

 11    Q.  And by this time you felt safe calling human resources,

 12    right?

 13    A.  Excuse me.  I felt safe calling human resources?

 14    Q.  By this time you were okay with calling human resources,

 15    correct?

 16    A.  I wouldn't call it safe -- yes, I called them.  That's not

 17    an interpretation of how I felt.  But yes, I did call them.

 18    Q.  So you were no longer worried or no longer concerned about

 19    the issues that prevented you from calling HR about what

 20    happened to you in 2003?

 21    A.  No.  That wouldn't be accurate.

 22    Q.  Barbara Brown from human resources called you on two

 23    separate occasions, didn't she?

 24    A.  Yes.

 25    Q.  And Ms. Brown's supervisor was on one of those calls?
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  1    A.  Yes.  In November of 2008, yes.

  2    Q.  Related to your complaint?

  3    A.  In October.

  4    Q.  About the oncology job?

  5    A.  Yes.  In October I made the complaint.  In November she

  6    called me.  Yes.

  7    Q.  Thank you.  Thank you, Ms. Shannon.

  8             And when you had the called with Ms. Brown and her

  9    supervisor, those women were sympathetic to you, correct?

 10    A.  I never said they were sympathetic.

 11    Q.  Yes or no.  I'm sorry.

 12             THE COURT:  Ma'am.

 13             THE WITNESS:  They were understanding, yes.

 14             THE COURT:  Ma'am, hang on, please.  One voice at a

 15    time.  Okay.  Just answer her question -- she didn't ask you if

 16    you had ever said they were sympathetic.  She was just asking

 17    were they, in fact, sympathetic to your point of view.

 18             THE WITNESS:  I don't know how I felt about them.  I'm

 19    sorry.

 20    Q.  Well, you thought that -- you testified during your

 21    deposition that they were apologetic, right?

 22    A.  Yes.  They apologized.

 23    Q.  And you testified that you thought they were understanding

 24    of your concerns, correct?

 25    A.  I don't recall.
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  1             MS. HALL:  Counsel, I am going to have Ms. Shannon

  2    review her deposition page 241, line 19 to 242, 20.

  3             Permission to approach, your Honor.

  4             THE COURT:  You may.

  5             Ma'am, she's going to show you portions of your

  6    deposition.  And we want to know if this jogs your memory.

  7             THE WITNESS:  I'm sorry.  You want me to read 19?

  8             "Ms. Brown..."

  9             THE COURT:  Not out loud.  Just to yourself.  Okay.

 10    Q.  Now, Ms. Shannon, after reading that portion of your

 11    testimony, does it jog your memory that you felt that Ms. Brown

 12    and her supervisor were understanding of your concerns during

 13    the call you had with them?

 14    A.  They were understanding of my emotional concerns that I

 15    had.  Yes.  That jogs my memory.

 16    Q.  And they also apologized for the delay in getting back to

 17    you, didn't they?

 18    A.  They did, yes.

 19    Q.  Now you don't know whether either of them on the interview

 20    for the oncology position were disciplined or reprimanded in

 21    any way as a result of your complaint; isn't that true?

 22    A.  I was not told, no.

 23    Q.  So you don't know?

 24    A.  I don't know.

 25    Q.  And you understood that part of the reason, or at least the
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  1    reason you wouldn't find out about that is because it's

  2    Novartis' policy to keep confidential what happens during an

  3    investigation and what the resolution of the complaint is,

  4    right?

  5    A.  I was told is Mr. Lepper kept --

  6    Q.  Was that your understanding, Ms. Shannon?

  7    A.  I don't recall.

  8             MS. HALL:  Can we go to Defendant's Exhibit 143,

  9    please.

 10    Q.  Ms. Shannon this is an e-mail that you received from

 11    Barbara Brown on November 18, 2008, right?

 12    A.  Yes.

 13             MS. HALL:  Brian, if you could please highlight the

 14    second line of the first paragraph.

 15    Q.  I'm going to read that to you, Ms. Shannon, and I want you

 16    to tell me if I'm reading it correctly.

 17             "I would like to take this opportunity to remind you

 18    that you are to hold the contents of your interview in the

 19    strictest confidence per our code of employee conduct policy."

 20             Correct?  Did I read that right?

 21    A.  Yes.

 22    Q.  Go down to the second paragraph, please.  Tell me if I'm

 23    reading this correctly as well.

 24             "Novartis has initiated internal reviews to gather the

 25    necessary facts to review and address the concerns raised."

                                                                   1859

       04Q9VEL6                 Shannon - cross

  1             Did I read that accurately?

  2    A.  Yes.

  3    Q.  And Ms. Brown also wrote, "Although Novartis cannot

  4    disclose the specific activities it conducts during an internal

  5    review or the specific elements of the resolution, Novartis

  6    will notify you upon conclusion of the review.  In the interim,

  7    please feel free to provide me with any additional information

  8    as appropriate."

  9             Do you see that?

 10    A.  Yes.

 11    Q.  So was it your understanding from human resources that

 12    human resources could not disclose the specific activities

 13    conducted during the internal review or the elements of a

 14    resolution of a complaint?

 15    A.  Yes.

 16    Q.  And Barbara Brown told you, didn't she, in 2009, that the

 17    investigation was conducted into your complaint and was

 18    completed, correct?

 19    A.  And what date?  I'm sorry.

 20    Q.  In 2009.

 21    A.  Yes.  She did call me and tell me it was completed.

 22    Q.  Now you testified that Mark Shelton received the oncology

 23    job that you applied for, right?

 24    A.  Yes.

 25    Q.  You don't have any firsthand knowledge, do you, of Mark
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  1    Shelton's qualifications for the job?

  2    A.  I've never worked with him directly, no.

  3    Q.  And the only thing you ever knew about his qualifications

  4    was what you heard from other representatives, correct?

  5    A.  Yes.  I have several friends in the seven years I've been

  6    at the company.

  7    Q.  Anything you know, you learned from other representatives,

  8    correct?

  9    A.  Yes.

 10    Q.  So you don't know if Mark Shelton ever won the President's

 11    Club?

 12    A.  I do not know.

 13    Q.  And the last time you had won it was in 2003, five years

 14    before you applied for the job, right?

 15    A.  Yes.

 16    Q.  You don't know what performance ratings he received before

 17    he applied for the job?

 18    A.  No.

 19    Q.  You don't know what experience or education he had before

 20    he applied for the oncology position?

 21    A.  He -- no.  I heard he had a business degree.

 22    Q.  You heard.  But you don't have firsthand knowledge, right?

 23    A.  No.  I never saw his resume.

 24    Q.  You don't know if he had oncology experience at Novartis or

 25    otherwise before he applied?
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  1    A.  As I said, I networked and I was told he did not.

  2    Q.  I'm only asking about firsthand information.

  3             THE COURT:  We don't care what you were told because

  4    that doesn't prove anything, what you were told.  We want to

  5    know what you have firsthand knowledge of.

  6             Have you ever seen the gentleman's resume?

  7             THE WITNESS:  No.  I said I had not, no.

  8             THE COURT:  Thank you.

  9    Q.  And you never spoke directly to Mark Shelton about his

 10    qualifications either, did you?

 11    A.  No.

 12    Q.  Ms. Shannon, I just wanted to make sure I understand

 13    correctly.

 14             Between the date of your transfer and the situation

 15    you had with your transfer to Louisville and this interview

 16    with Bobby Lepper in 2008, nothing in your opinion that

 17    happened to you at Novartis was discriminatory; isn't that

 18    correct?

 19             MS. KIMPEL:  Objection, your Honor.  Misstates her

 20    evidence.

 21             THE COURT:  The objection is overruled.

 22             THE WITNESS:  For those issues, yes.  For 2003, my

 23    concern.  And 2008, yes.  That's correct.

 24    Q.  Other than those, there's nothing else that you believe was

 25    discriminatory, correct?
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  1    A.  No.

  2    Q.  And you only went to human resources the one time related

  3    to the oncology interview with Mr. Lepper, right?

  4    A.  Yes.

  5             MS. HALL:  No further questions.

  6             THE COURT:  Anything else?

  7             MS. KIMPEL:  Yes, your Honor.  Just a bit.

  8             Can you pull up PX 532 again.

  9             Ray, can we go to the section on her values and

 10    behaviors, please.

 11    REDIRECT EXAMINATION

 12    BY MS. KIMPEL:

 13    Q.  Ms. Shannon, what was your understanding about how you were

 14    to fill out this self-appraisal section here for the values and

 15    behaviors?

 16    A.  My understanding was that I was a senior representative.

 17    And if I met all those expectations, that I was doing exactly

 18    what I needed to do.  But I was told by Mr. Hardin to pick one

 19    area that I was advancing to executive.

 20             So my understanding was that, you know, I had to pick

 21    an area to be able to move to executive.  And that's why I

 22    picked an area, to say I would advance into the executive rep,

 23    which I did get.

 24    Q.  So, did you understand -- or what did you understand you

 25    needed to put in your self-appraisal if you thought you had
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  1    deserved a three on your values and behaviors?

  2    A.  I honestly did not understand that.  If I just agreed and

  3    said I am this level that meets expectations, I thought that

  4    meant I agreed that I'm a senior representative.  And if I'm

  5    doing everything, that's what I am.  And I understood from

  6    Mr. Hardin that I needed to pick an area to show that I was

  7    advancing to executive.  That was my understanding.

  8             I would have -- I would have put myself all advanced

  9    if I thought that got me a 3.3.  I didn't understand that.

 10             So -- that's what I did.  I picked one area that

 11    showed I was advancing to executive rep.

 12    Q.  And what was the one area that you selected for your 2003

 13    review?

 14    A.  Customer quality and focus.

 15    Q.  And when did you first begin in your territory in

 16    Louisville?

 17    A.  I began in January 2004.

 18             MS. HALL:  Objection.  It exceeds the scope, your

 19    Honor.

 20             THE COURT:  It does indeed.  The objection is

 21    sustained.

 22             MS. KIMPEL:  Your Honor, it specifically goes to

 23    comments on this section.

 24             THE COURT:  All right.  I'll allow it, but if it goes

 25    very far, I'll cut you off, Ms. Kimpel.
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  1             MS. KIMPEL:  Ray can you go to the next page.  And on

  2    leadership.  I'm sorry if you can go further to his comments at

  3    the end, I guess.  To the manager assessment.

  4             Next page I think for manager assessment.  Pull up the

  5    language there.

  6    Q.  The section that you discussed with Ms. Hall earlier where

  7    it says "Kelli and I have discussed the need for her to be more

  8    of a leader in the Louisville team."

  9             Do you see that?

 10    A.  Yes.

 11    Q.  Again, when did you become a part of the Louisville team?

 12             MS. HALL:  Objection, your Honor.

 13    A.  January 2004.

 14    Q.  And this is the review for what year?

 15             THE COURT:  Excuse me.  I -- there was an objection.

 16    I just -- what am I supposed to do?  Thank you.

 17             It's overruled.  Now --

 18             MS. KIMPEL:  I apologize.

 19             THE COURT:  I have to get it in somehow.  I mean I

 20    was --

 21    Q.  What was the year?

 22             THE COURT:  It's my job.

 23    Q.  What was the year of this review, Ms. Shannon?

 24    A.  This year was 2003.

 25             MS. KIMPEL:  And if we go back a page, to page eleven
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  1    of this document, Ray.

  2             And you pull up the self-assessment language.

  3             If you could go down so we can see the whole box,

  4    please, Ray.

  5    Q.  Ms. Shannon, was this your language that you put in here?

  6    A.  No.  This is a section that Mr. Hardin and I completed

  7    together when we sat down to do the review.

  8    Q.  Can you explain what you mean when you say you completed it

  9    together?

 10    A.  You know, I had moved to Louisville and, you know, he said

 11    that leadership was so important because my counterpart was on

 12    maternity leave and so it was up to me, in a new territory, in

 13    a new city, to have a lot of leadership.  And that's what he

 14    was expecting me to do and knew I could.

 15             So we discussed it.  And he said, you know,

 16    developmental needs, this would be a great area for you, since

 17    you're in Louisville.

 18    Q.  Did you actually write this in then during that

 19    conversation?

 20    A.  Yes.  We wrote it together.  Yes.

 21    Q.  Jumping forward to the oncology position.  What was your

 22    national ranking in 2007?

 23             MS. HALL:  Objection.  Exceeds the scope.

 24             MS. KIMPEL:  Again, it goes specifically to the

 25    questions, your Honor, that she raised about the fact that she
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  1    had only one President's Club and had good performance the

  2    beginning of her career.

  3             THE COURT:  I'll allow it.

  4             THE WITNESS:  In 2007, I was nationally ranked number

  5    six in the nation as a rep.

  6    Q.  And what was your ranking in 2008?

  7    A.  2008, I ranked number four.  And I missed President's Club

  8    by one slot.  They took the top three, and I was number four.

  9             So, very successful.

 10    Q.  Did HR provide you an opportunity, after you complained to

 11    them, for a new interview with someone other than Mr. Lepper

 12    for the oncology position?

 13    A.  No, they never did.

 14    Q.  Did HR allow Mr. Lepper to make a hire for the oncology

 15    position after you complained?

 16    A.  Yes, they did.

 17    Q.  Did they allow the man that he selected to remain in that

 18    position after your complaint?

 19    A.  Yes, they did.

 20             MS. KIMPEL:  Nothing, your Honor.

 21             MS. HALL:  Nothing, your Honor.

 22             THE COURT:  Thank you, ma'am.  You may step down.

 23             (Witness excused)

 24             THE COURT:  Call your next witness.

 25             MR. SANFORD:  Thank you, your Honor.  The plaintiffs
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  1    call as a hostile witness Novartis manager Joe Simmons.

  2      JOSEPH ALLEN SIMMONS,

  3         called as a witness by the Plaintiff,

  4         having been duly sworn, testified as follows:

  5    DIRECT EXAMINATION

  6    BY MS. EUBANKS:

  7    Q.  Good afternoon, Mr. Simmons.  My name is Sharon Eubanks and

  8    I represent the plaintiffs.

  9             You've been an employee of Novartis since June, 2000;

 10    isn't that right?

 11    A.  Yes.

 12    Q.  And when you were hired at Novartis you were hired in as

 13    a -- at the district manager level; isn't that right?

 14    A.  Yes.

 15    Q.  And as a district manager, it was your job to supervise

 16    sales representatives, correct?

 17    A.  Yes.

 18    Q.  And you supervised Marjorie Salame, didn't you?

 19    A.  Yes.

 20    Q.  And at the time period when Marjorie Salame began working

 21    at Novartis, you were her direct supervisor; isn't that right?

 22    A.  Yes.

 23    Q.  Now, she was hired -- Ms. Salame was hired as a sales

 24    representative in December of 2000, correct?

 25    A.  Yes.
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  1    Q.  And you, as her direct supervisor, you supervised or

  2    managed her until sometime in 2003, correct?

  3    A.  Yes.

  4    Q.  And you were responsible for Ms. Salame's 2001 performance

  5    appraisal, weren't you?

  6    A.  Yes.

  7    Q.  And you rated her a 2.2 in 2001, didn't you?

  8    A.  Yes, I did.

  9    Q.  And you would have rated her higher if your manager would

 10    have allowed you to, right?

 11    A.  No.

 12    Q.  In fact, you told Ms. Salame, didn't you, when she inquired

 13    about -- strike that.

 14             Ms. Salame inquired, didn't she, about why her rating

 15    wasn't higher than a 2.2, didn't she?

 16    A.  Yes, she did.

 17    Q.  And, in fact, Ms. Salame challenged that rating, didn't

 18    she?

 19    A.  Yes.

 20    Q.  And it's true, isn't it, that you told Ms. Salame that you

 21    were unable to raise her rating because you only could give so

 22    many threes in terms of what your manager had allowed you;

 23    isn't that correct?

 24    A.  No.

 25    Q.  All right.  Now, so it's your testimony that you were not
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  1    limited in the number of threes that you could give?  Is that

  2    your testimony, Mr. Simmons?

  3    A.  Yes.  That is my testimony.

  4    Q.  Let's look at Plaintiffs' Exhibit 461.

  5             You've seen this document before, haven't you?

  6    A.  Yes.

  7    Q.  And this is Ms. Salame's 2001 performance appraisal, isn't

  8    it?

  9    A.  Yes.

 10    Q.  Now, you say that she's very strong in that first column on

 11    the right there for knowledge, expertise, customer focus and so

 12    forth, don't you?

 13    A.  Yes.

 14             MS. EUBANKS:  And let's flip, Ray, to the Bates page

 15    ending in 627 on that same document, please.

 16    Q.  Now, you note here, on the right-hand side, that "Marjorie

 17    has established excellent relationships with her Novartis

 18    family counterparts."

 19             Do you see that?

 20    A.  Yes.

 21    Q.  And it states, doesn't it, that "She has been conduit for

 22    innovation, results, and information within the Novartis

 23    family.  Marjorie has taken the extra step of training the new

 24    representative for Novartis and PDI."

 25             Do you see that?
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  1    A.  Yes, I do.

  2    Q.  And those -- that's a review that you gave Ms. Salame,

  3    correct?

  4    A.  Yes.

  5    Q.  And this was her first performance appraisal where you gave

  6    her this rating, correct?

  7    A.  Yes.

  8    Q.  Now, training is a step toward management at Novartis,

  9    isn't it?

 10    A.  It is one of the steps.

 11    Q.  It is one of the steps.  And it certainly was one of the

 12    steps in 2001, wasn't it?

 13    A.  Yes.

 14    Q.  Now, let's look at another page of this review,

 15    Mr. Simmons.

 16             MS. EUBANKS:  Let's look at the page Bates ending in

 17    626, please, Ray.

 18    Q.  Now do you see the column on the far right where it says

 19    advanced?

 20    A.  Yes.

 21             MS. EUBANKS:  Now, if you could expand that.  Thank

 22    you.

 23    Q.  Does that indicate -- doesn't that indicate that Ms. Salame

 24    was interested in a leadership training opportunity?

 25    A.  (No response).
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  1    Q.  Perhaps I've blown up the wrong one.

  2             MS. EUBANKS:  Let's go to page 630, please.

  3    Q.  Do you see the highlighted portion?  We could make it

  4    larger.

  5    A.  Yes, I can.

  6    Q.  What does that say?

  7    A.  "Individual's career aspirations:  I would like to look at

  8    leadership training opportunities for a sales management

  9    position."

 10    Q.  And so Ms. Salame was definitely interested in a sales

 11    management position during her first performance appraisal,

 12    correct?

 13    A.  Yes.

 14    Q.  And that was something that you were aware of; isn't that

 15    true?

 16    A.  Yes.

 17    Q.  And you supported here in that endeavor in 2001, didn't

 18    you?

 19    A.  Yes, I did.

 20    Q.  Now, you offered that support even though, for 2001,

 21    Ms. Salame wasn't in the top 50 percent for sales; isn't that

 22    true?

 23    A.  Yes.

 24    Q.  And so that isn't a requirement, that you have to be in the

 25    top 50 percent in sales to support someone for management;
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  1    isn't that true?

  2    A.  To support someone, yes.

  3    Q.  Now, you -- so, those sales numbers, those pesky little

  4    sales numbers weren't something that you decided to let get in

  5    the way because you believed that Marjorie Salame was

  6    management material back in 2001; isn't that true?

  7             MR. GELB:  Objection.  Argumentative.

  8             THE COURT:  Overruled.

  9    Q.  It's true, isn't it?

 10    A.  Could you repeat the question, please.

 11    Q.  You thought that in 2001 that Marjorie Salame was someone

 12    that was appropriate for management, that she was management

 13    material in Novartis, and you didn't let the issue of her sales

 14    numbers get in the way of that; isn't that true?

 15    A.  No.

 16    Q.  No?  That's not true?

 17    A.  No.  That's not true.

 18    Q.  But you've just stated that you supported her in 2001 --

 19    let me finish?

 20             THE COURT:  No.  No.  You just stated that you

 21    supported her.  So can you please explain that apparent

 22    discrepancy.

 23             THE WITNESS:  Sure.  In order -- to get into

 24    management training, you had to have a certain criteria --

 25    there was a certain criteria in regards to your sales
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  1    performance.  So you could do the prerequisites before and

  2    still not get into the management development without being in

  3    the top -- whatever the component was for a management

  4    training.

  5    Q.  But Mr. Simmons, this was her very first year and she was

  6    not at the 50 percent mark, and you still supported her for a

  7    position moving up in management, didn't you?

  8    A.  Yes.

  9    Q.  All right.  Now, in fact, you had discussed in your

 10    interview with Ms. Salame before she came to Novartis that if

 11    she made you look good in your job, you could help her out in

 12    the management end and let her move through it, didn't you?

 13    A.  No, I did not.

 14    Q.  There was no quid pro quo?

 15    A.  No.

 16    Q.  Now, you also rated Ms. Salame in 2002, didn't you,

 17    Mr. Simmons?

 18    A.  Yes, I did.

 19    Q.  And that rating in 2002 was also a 2.2; isn't that true?

 20    A.  Yes.

 21    Q.  Now, Ms. Salame also challenged her 2002 rating, didn't

 22    she?

 23    A.  Yes, she did.

 24    Q.  And in 2002 you were no longer pushing Ms. Salame for a

 25    management position; isn't that true?
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  1    A.  No, I don't recall that.

  2    Q.  Well, let me ask the question differently.

  3             In 2002 when you rated Ms. Salame, you were not

  4    supporting her for a position in management at Novartis; isn't

  5    that correct?

  6    A.  I don't recall that.  I don't recall whether I was pushing

  7    her or not.

  8    Q.  You don't?

  9    A.  No, I don't.

 10             MS. EUBANKS:  Okay.  Then why don't we take a look at

 11    Plaintiffs' Exhibit 467.

 12    Q.  Now, this is Ms. Salame's 2002 performance appraisal that

 13    you prepared, isn't it?

 14    A.  Yes.

 15    Q.  And this is the one where you've just testified that you

 16    gave her a 2.2 rating, correct?

 17    A.  Yes.

 18    Q.  Now, let's look at -- well, isn't it true that you called

 19    her or referred to her as a distraction in this rating?

 20    A.  Yes.

 21    Q.  Yes.  And, in fact, in this same rating, Mr. Simmons, you

 22    called Ms. Salame an impediment to creating a positive culture

 23    at Novartis, didn't you?

 24    A.  Yes, I did.

 25    Q.  And you wrote and signed off on this particular evaluation
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  1    yourself, didn't you?

  2    A.  Yes.

  3    Q.  Now, does that refresh your recollection as to whether you

  4    were supportive of Ms. Salame in 2002 for moving into

  5    management at Novartis?

  6    A.  Yes, it does.

  7    Q.  Well, you were not supportive of her in 2002 for moving

  8    into management at Novartis, were you?

  9    A.  No, I was not.

 10    Q.  And you also stayed in -- if we could leave that up,

 11    please -- we might need another page, Ray -- you said that you

 12    didn't like it when Ms. Salame said negative things about

 13    Novartis, did you?

 14    A.  Could you repeat the question again.

 15    Q.  In this rating, you criticized Ms. Salame for saying

 16    negative things about Novartis, didn't you?

 17    A.  Yes.

 18    Q.  And you were critical of her -- you were critical of her in

 19    that way on her performance appraisal; isn't that true?

 20    A.  Yes.

 21             MS. EUBANKS:  Now, let's go to page 656.  Bates 656 on

 22    467.  And I'm looking at the management appraisal column on the

 23    far right under the word fundamental.

 24    Q.  And tell me if I'm reading your words correctly.  It

 25    states, doesn't it, "Over 2002, you have gained the reputation
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  1    as a distraction with your Novartis counterparts and teammates.

  2    You..." you meant demonstrate, didn't you?

  3    A.  Yes.

  4    Q.  "...a propensity to share information which is not relevant

  5    to Novartis business."

  6             You wrote that, didn't you?

  7    A.  Yes, I did.

  8    Q.  And it was your view that Ms. Salame gave a little too much

  9    information in terms of her communications at Novartis; isn't

 10    that true?

 11    A.  Yes.

 12    Q.  And you marked her down for that, didn't you?

 13    A.  Yes.

 14    Q.  Now, still, let's stay with 2002.  Ms. Salame, despite all

 15    of this, was still interested in advancing to the district

 16    manager position, wasn't she?

 17    A.  Not that I recall, no.

 18    Q.  Let's look at page 660 of this document, please.

 19             Now this is the same performance appraisal.

 20             Can you read the yellow highlighted part?

 21    A.  Yes.

 22    Q.  Out loud.

 23    A.  Sure.  "Individual's career aspiration:  I plan to finish

 24    an advanced degree in medical sciences.  I'm interested in

 25    leadership training and advancement to a DM in the future."
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  1    Q.  What does DM stand for?

  2    A.  District manager.

  3    Q.  Now Ms. Salame was interested, in 2002, in advancing to the

  4    district manager position, correct?

  5    A.  Yes.

  6    Q.  And you were aware of that at the time you prepared her

  7    evaluation, correct?

  8    A.  Yes.

  9    Q.  Now, the fact is, isn't it, that Novartis did not want

 10    Ms. Salame moving into management in 2002; isn't that true?

 11    A.  Novartis didn't want Ms. Salame to --

 12    Q.  Move into management in 2002.

 13    A.  No.  No.

 14    Q.  Stated another way.  In 2002, Novartis did not want

 15    Marjorie Salame to be on a path to management at Novartis;

 16    isn't that true?

 17    A.  No.

 18    Q.  So, in 2002, despite her 2002 performance appraisal, it's

 19    your testimony that Novartis was supportive of Ms. Salame for

 20    moving up to management in 2002?

 21    A.  No.  They weren't supportive.

 22    Q.  And you weren't supportive at this point either, were you?

 23    A.  No.

 24    Q.  And the likelihood of her moving up in management with you,

 25    her boss, not being supportive, is almost zero, isn't it?
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  1    A.  Yes.

  2    Q.  Now, your boss is named or was named Eric Robinson,

  3    correct?

  4    A.  Yes.

  5    Q.  He similarly was not supportive of Ms. Salame in 2002

  6    moving up in management; isn't that true?

  7    A.  Yes.

  8    Q.  It's also true, isn't it, Mr. Simmons, that HR was not

  9    supportive of Ms. Salame moving up in management in 2002; isn't

 10    that true?

 11    A.  That I can't answer.

 12    Q.  You had communications with HR on a regular basis about

 13    Ms. Salame, didn't you?

 14    A.  Yes.

 15    Q.  And you talked to HR about Ms. Salame's performance, did

 16    you not?

 17    A.  Yes.

 18    Q.  And you talked to HR about Ms. Salame's desires to move up

 19    in the company, did you not?

 20    A.  No, I did not.  I don't recall speaking to HR about her

 21    desires to move into management, no.  I don't remember that.

 22    Q.  But you did talk to HR about her performance, didn't you?

 23    A.  Yes, I did.

 24    Q.  Now, so, in fact, Ms. Salame's sales numbers had improved

 25    in 2002 greatly over her sales numbers in 2001; isn't that
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  1    true?

  2    A.  I would have to see the document.

  3    Q.  Well, we can do that.

  4             Why don't we look at -- this is PX 467.  Let's look at

  5    page 649, please.

  6             And on the far right side it says, in the top column,

  7    that "Marjorie has implemented the Zelnorm strategy in the

  8    third trimester of 2002.  Her territory was ranked number one

  9    in the nation, region, and district."

 10             Do you see that?

 11    A.  Yes.

 12    Q.  And you wrote that, right?

 13    A.  Yes.

 14    Q.  And it was true at the time that you wrote it, right?

 15    A.  For Zelnorm, yes.

 16    Q.  Yes, well.  That's what it says.  Zelnorm.  And it was

 17    true, right?

 18    A.  But Zelnorm was just one of her products.

 19    Q.  I'm not asking -- I didn't ask you anything.  All right.

 20             In terms of her performance in sales, in 2002, it was

 21    much better than it was in 2001; isn't that true?

 22    A.  Yes.

 23    Q.  Okay.  Now, and despite the fact that her numbers were

 24    significantly better, or much better in 2002, she was

 25    definitely in the top 50 percent, right?
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  1    A.  I would have to see the numbers.

  2    Q.  Okay.  We'll keep looking.

  3             Let's go to page 526.  We're going to have to -- see

  4    that top thing where it says:  Year to date.  Rank.  Above that

  5    where it says, "Year to date territory rank by incentive

  6    earnings."

  7             I will give you a moment to look at that and you see

  8    that those are the drugs that she was responsible for?

  9             Zelnorm, Lotrel, Famvir.  Is that correct?  In 2002?

 10    A.  Yes.

 11    Q.  And if we look at the far right column for the nation, we

 12    see that for Zelnorm this says 2 out of 512.  That's better

 13    than 50 percent, right?

 14    A.  Yes.

 15             (Continued on next page)

 16
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  1    Q.  And we see, for Zelnorm, 180 out of 512.  That is also

  2    better than 50 percent, right?

  3    A.  Yes.

  4    Q.  And we look at the other two for Lotrel, 328 out of 512; do

  5    you see that?

  6    A.  Yes.

  7    Q.  And for Famvir, 328 out of -- I'm sorry, Famvir is 328 out

  8    of 512, right?

  9    A.  Yes.

 10    Q.  And if you take a moment and do the math, that is about,

 11    now, in the top 20 percent, now, isn't it?

 12    A.  Right.

 13    Q.  So that's a lot better than she was for 2001 in terms of

 14    sales.

 15    A.  Yes.

 16    Q.  And sales are very important to Novartis when thinking of

 17    moving someone up in management, aren't they?

 18    A.  One of the criteria, yes.

 19    Q.  Very important?

 20    A.  It is one of the criteria.

 21    Q.  And it is a very important criteria, isn't it?

 22    A.  Yes.

 23    Q.  Thank you.

 24             Now, Marjorie Salame was also conducting training and

 25    sales workshops for Novartis in 2002, wasn't she?
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  1    A.  Yes.

  2    Q.  And training, that is, involves teaching others how to be

  3    good sales representatives, correct?

  4    A.  Yes.

  5    Q.  And that's something that is viewed favorably when one is

  6    considering moving up in management, isn't it?

  7    A.  Yes, it is.

  8    Q.  And let's look at PX488.

  9             I know we're going to have to try the expand -- I know

 10    it's a little difficult to see.

 11             THE COURT:  If you could give him a hard copy, that

 12    would really be helpful.

 13    A.  That's okay, I can --

 14             THE COURT:  Can you see that now?

 15             THE WITNESS:  Yes, ma'am.

 16    Q.  All right.  What is this document?

 17    A.  It's an e-mail from Doug Francis to myself, copying

 18    Marjorie Salame, Eric Robertson, and Francis Chesley.

 19    Q.  And Eric Robinson is your boss, correct?

 20    A.  Regional director, correct.

 21    Q.  And Doug Francis was the regional director of training,

 22    right?

 23    A.  I don't remember if Doug was -- if that was his title.

 24    Q.  Well, why don't you look at the body of the e-mail.  Take a

 25    moment and you can read it to yourself, and I'll ask you a
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  1    question.

  2             You can tell me after you have finished reading it?

  3    A.  Do you want me to check for the title?  Or read the e-mail.

  4    Q.  No, Mr. Simmons, I would like you to read to yourself the

  5    body of the e-mail following "Hi Joe" down to "Warm Regards."

  6    A.  Okay.

  7    Q.  Now, you would agree with me that Mr. Francis was very

  8    complimentary of Ms. Salame, wouldn't you, in the e-mail?

  9    A.  Yes.

 10    Q.  And that she was conducting a sales workshop class for at

 11    least a week.  Doesn't it indicate that here?

 12    A.  Yes, it does.

 13    Q.  And it attributes knowledge and innovation and her

 14    understanding to the problems that were addressed, I guess, at

 15    the -- at the workshop, doesn't it?

 16    A.  Yes.

 17    Q.  And despite this comment from someone who was not her

 18    direct manager, still in 2002, you did not support her for

 19    management development, correct?

 20    A.  Yes.

 21    Q.  So she was good enough to train reps, but not good enough

 22    to manage them.  That was your view at that point, right?

 23    A.  Yes.

 24    Q.  Okay.  Now, you were aware that Ms. Salame was raped at a

 25    Novartis golfing event on May 22, 2002; right?
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  1    A.  I was aware she was assaulted.

  2    Q.  Well, you have testified before that you believe she was

  3    raped, didn't you?

  4    A.  Yes.

  5    Q.  All right.  So you are aware that Ms. Salame was raped as a

  6    Novartis golfing event on May 22, 2002; right?

  7    A.  Yes.

  8    Q.  Now, you had been aware, in fact, of this sexual assault of

  9    Ms. Salame since May 23, 2002; right?

 10    A.  Yes.

 11    Q.  And so at the time that Ms. Salame was sexually assaulted

 12    at a Novartis-sponsored event, you were her direct supervisor,

 13    weren't you?

 14    A.  Yes, I was.

 15    Q.  So that means that she reported directly to you, right?

 16    A.  Yes.

 17    Q.  And you reported directly, at that point in time, to Eric

 18    Robinson, right?

 19    A.  Correct.

 20    Q.  And he was your regional -- what -- director; correct?

 21    A.  Yes.

 22    Q.  Now, Ms. Salame was assigned to attend the Novartis golfing

 23    event on May 22nd, 2002; correct?

 24    A.  No.

 25    Q.  She was required to go; was she not?
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  1    A.  No.

  2    Q.  It was part of her job; was it not?

  3    A.  No.

  4    Q.  It was not part of her job to go to the Novartis golfing

  5    event, she just went on her own; is that your testimony?

  6    A.  No, I mean -- no.  It was not -- could you repeat the

  7    question again?

  8    Q.  Let's start over?

  9    A.  Please.

 10    Q.  It was your expectation that she attend the Novartis -- May

 11    22, 2002 golfing event; isn't that true?

 12    A.  It was my expectation?

 13    Q.  You were her boss; right?

 14    A.  Yes.

 15    Q.  And you knew she was going to this event; right?

 16    A.  Yes.

 17    Q.  And you endorsed her going to that event; did you not?

 18    A.  Yes.

 19    Q.  So she was going there on behalf of Novartis to conduct

 20    Novartis business; is that not correct?

 21    A.  Yes.

 22    Q.  And you knew about it in advance; right?

 23    A.  Yes.

 24    Q.  And you knew who would be present in advance; didn't you?

 25    A.  Yes.
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  1    Q.  All right.  Now, so this event was organized for a doctor

  2    whom you were friends with; right?

  3    A.  Yes.

  4    Q.  Dr. MacBeth; right?

  5    A.  Yes.

  6    Q.  And another doctor that you knew, and a friend of MacBeth's

  7    was also a guest of Novartis at this event, right?

  8    A.  No.

  9    Q.  Do you know Dr. Colon?

 10    A.  Do I know him?  No.

 11    Q.  Yes.

 12    A.  No, I do not know Dr. Colon.

 13    Q.  Do you know who he is?

 14    A.  Yes, I do.

 15    Q.  And you knew he was a friend of Dr. MacBeth's; did you not?

 16    A.  Yes.

 17    Q.  You will have to answer verbally, sir?

 18    A.  Yes.

 19    Q.  And you understood that Dr. MacBeth would be bringing along

 20    a friend of his --

 21    A.  No.

 22    Q.  -- to this golfing event?

 23    A.  No.

 24    Q.  It was certainly permissible; wasn't it?

 25    A.  Beg pardon?
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  1    Q.  It was permissible for him to bring a friend to the golfing

  2    event, right?

  3    A.  It could have been -- it could have been.

  4    Q.  He was not barred, was he, when he got there?

  5    A.  No, he was not barred.

  6    Q.  So he was actually welcome to the event when he came.  And

  7    by "he" I mean Dr. Colon.

  8    A.  Again -- well, I was not -- I was not at the event, so I

  9    don't know if he was welcome or not.  I don't know the

 10    circumstances about how he got there.

 11    Q.  You know he stayed, don't you?

 12    A.  Yes.

 13    Q.  You know he wasn't kicked out by Novartis; don't you?

 14    A.  No, he was not kicked out.

 15    Q.  You know that he ate and drank at Novartis' expense, don't

 16    you; you know all of that, don't you?

 17    A.  Yes.

 18    Q.  Okay.  So, now, is it fair to say that Dr. Colon was a

 19    guest of Novartis' at this event?

 20    A.  Yes.

 21    Q.  And it was Dr. Colon who raped Marjorie Salame, isn't that

 22    true?

 23    A.  Yes.

 24    Q.  And Ms. Salame called you the very next day to report that

 25    incident, didn't she?
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  1    A.  Yes.

  2    Q.  And Ms. Salame told you the details of what happened when

  3    she called you, didn't she?

  4    A.  Yes.

  5    Q.  And she told you, you told her that you were pretty upset

  6    about what happened, didn't you?

  7    A.  Yes.

  8    Q.  And you were pretty upset that somebody would take

  9    advantage of one of your representatives; isn't that true?

 10    A.  Yes.

 11    Q.  And you were so upset, so disturbed, that you placed

 12    calls -- two calls that you thought was a reasonable way to

 13    deal with the matter; isn't that true?

 14    A.  Yes.

 15    Q.  And one of those calls that you thought should be made to

 16    deal with the matter was to your boss, isn't that true?

 17    A.  Yes.

 18    Q.  And the other call was to HR, right?

 19    A.  Yes.

 20    Q.  No call to the police, though, right?

 21    A.  No.

 22    Q.  Now, you didn't suggest to Marjorie Salame that she call

 23    the police, either; did you?

 24    A.  No.

 25    Q.  And you didn't report the incident to the police at all,
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  1    did you?

  2    A.  No.

  3    Q.  And Mr. Robinson didn't report the incident to the police,

  4    did he?

  5    A.  No.

  6    Q.  And HR didn't report the incident to the police, did they?

  7    A.  No.

  8    Q.  Now, isn't it true that Dr. MacBeth, who was -- I want to

  9    say implicated in the event was the number 1 doctor in the

 10    country for prescribing Zelnorm?

 11    A.  Yes.

 12    Q.  And Zelnorm is a Novartis drug, is it not?

 13    A.  Yes.

 14    Q.  And we have already established, haven't we, that Dr.

 15    MacBeth was a personal friend of yours?

 16    A.  Yes.

 17    Q.  And you suggested, after Marjorie Salame called you and

 18    told you about the sexual assault, that she take some time off;

 19    didn't you?

 20    A.  Yes.

 21    Q.  But you didn't suggest to her that she report the incident

 22    to anyone else at that point, did you?

 23    A.  No.

 24    Q.  Now, after you got the phone call from Ms. Salame, right

 25    after you got the phone call and hung up from Ms. Salame, you
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  1    got another phone call, didn't you?

  2    A.  Yes.

  3    Q.  And that phone call was from Dr. Colon; wasn't it?

  4    A.  Yes.

  5    Q.  And Dr. Colon was apologetic, although he denied

  6    culpability; am I right?

  7    A.  Yes.

  8    Q.  And Dr. Colon, when he called to apologize, also told you

  9    that he had been drinking, didn't he?

 10    A.  Yes.

 11    Q.  And when Dr. Colon told you that the sex between himself

 12    and Ms. Salame was consensual, you told him that that's not

 13    what I'm hearing from Marjorie, didn't you?

 14    A.  Yes.

 15    Q.  And then you told him, you told him exactly what you were

 16    going to do, what the next steps were going to be; didn't you?

 17    A.  Yes, I did.

 18    Q.  And you told Dr. Colon that you were going to call HR about

 19    this; didn't you?

 20    A.  No.

 21    Q.  Are you sure about that?

 22    A.  I'm sure, because I called --

 23    Q.  Well, just hold on a second.  Let's look at your

 24    deposition.

 25             I'm referring counsel to page 132, Mr. Simmons'
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  1    deposition.  And I'm looking at line -- beginning at line 10.

  2    I'm going to read to you from?

  3    A.  Oh.

  4    Q.  -- from a deposition that you gave in December of 2009.

  5             The question is asked, starting line 6, counsel.

  6    "Q.  What did you say when he said it was consensual?

  7    "A.  I said that's not what I'm a hearing from Marjorie.  And I

  8    told him what my next steps were going to be, that I was going

  9    to call my boss, I was going to call HR, and the matter at this

 10    time would be handled by those two parties.  I mean it's -- you

 11    know.

 12    "Q.  And is that at the point where he told you he didn't want

 13    you to take it any further?

 14    A.  Yes."

 15             Is that testimony that you gave at your deposition?

 16    A.  Yes, it is.

 17    Q.  Is that testimony true?

 18    A.  Yes.

 19    Q.  All right.

 20             So the fact is that you told Dr. Colon that you were

 21    going to call HR about what happened with Ms. Salame, isn't

 22    that right?

 23    A.  Yes.

 24    Q.  And did he thank you for leaving the police out of it?

 25    A.  I don't recall.
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  1    Q.  And but the police did, at some point, become involved;

  2    didn't they?

  3    A.  Yes.

  4    Q.  The Pasco County Sheriff's Office actually interviewed you;

  5    didn't they?

  6    A.  Yes.

  7    Q.  And Mr. Simmons, you told the interview -- the

  8    investigating police detective that Dr. Colon said he hoped the

  9    alleged assault would not affect his business dealings with

 10    Novartis, didn't you?

 11    A.  No, I don't recall the -- the -- I remember the interview,

 12    but I don't recall seeing the document, so.

 13    Q.  I'm not talking about a document right now.

 14             Now, I'll ask you the question again.  You told the

 15    investigating police detective that Dr. Colon said he hoped the

 16    alleged assault would not affect his business dealings with

 17    Novartis; isn't that true?

 18             THE COURT:  Is that what you said to the deputy

 19    sheriff?

 20             THE WITNESS:  I don't recall.

 21    Q.  You don't have any recollection?

 22    A.  No.

 23    Q.  Well, again, I'm referring to your deposition --

 24             THE COURT:  If he has no recollection, you may show

 25    him a copy of his testimony and see if it refreshes his
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  1    recollection.

  2             MS. EUBANKS:  I will do that.

  3             Thank you, your Honor.

  4             May I approach?

  5             THE COURT:  You may.

  6             MS. EUBANKS:  And, counsel, I'm referring to page 137

  7    and 138 of your client's deposition.  It's page 137.  And then

  8    138.

  9    Q.  And I'll let you read that, and just read it silently.

 10    A.  Okay.

 11    Q.  Sir, does that jog your memory about what you said to the

 12    deputy?

 13    A.  No, it doesn't.

 14    Q.  So looking at this deposition transcript, you don't recall

 15    what you said to the deputy?

 16    A.  No, I don't.

 17    Q.  But if I showed -- go back.

 18             If I showed you the police report that was done by the

 19    deputy, would that refresh your recollection?

 20    A.  Maybe.  It could.

 21    Q.  And, in fact, now, your deposition was just taken this past

 22    December, correct?

 23    A.  Yes.

 24    Q.  And in that deposition, that was the first time that you

 25    had seen the police report; isn't that true?
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  1    A.  Yes.

  2    Q.  And it's also true, isn't it, that you made statements to

  3    the police that were inconsistent with your statements --

  4             MR. GELB:  Objection, your Honor.

  5             THE COURT:  Overruled.  I said the word. I said it was

  6    overruled.

  7    Q.  You made statements to the police that were inconsistent

  8    with the statements that you made in your deposition; isn't

  9    that true?

 10    A.  Yes.

 11    Q.  So at your -- and it was in several different areas

 12    regarding the investigation, wasn't it?

 13    A.  I don't recall the areas.

 14    Q.  Well, let's just be direct about this, Mr. Simmons.

 15             You lied to the police in conjunction with the

 16    investigation; didn't you?

 17             MR. GELB:  Objection, your Honor.  Argumentative.

 18             THE COURT:  Overruled.

 19    A.  I lied to the police?

 20    Q.  That's my question.  Did you lie?

 21             THE COURT:  She is asking if you lied to the police.

 22    A.  No, I didn't lie to the police.

 23    Q.  But the testimony you gave at your deposition was

 24    inconsistent with the information you provided to the police

 25    about the incident; isn't that true?
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  1    A.  Yes.

  2    Q.  Did you lie in your deposition then?

  3    A.  No.

  4    Q.  But the matters were inconsistent; one of them was untrue,

  5    isn't that so?

  6    A.  Yes.

  7    Q.  Which one?

  8    A.  I don't remember which one is -- I don't know.

  9    Q.  Okay.  We'll keep going.  No problem.

 10             At your deposition, you told Ms. Kimpel that you

 11    informed the police detective that Dr. Colon did not tell you

 12    that he had been drinking; isn't that right?

 13    A.  Could you repeat the question again, please?

 14    Q.  At your deposition, you told Ms. Kimpel, counsel for

 15    plaintiffs, that you informed the police detective that Dr.

 16    Colon did not tell you that he had been drinking; isn't that

 17    true?

 18    A.  Yes.

 19    Q.  And the information that you gave the police, however,

 20    regarding whether Dr. Colon told you he was drinking was false,

 21    wasn't it?

 22    A.  Yes.

 23             THE COURT:  You know, the questions -- I'm sorry, Ms.

 24    Eubanks, I'm actually pretty good at this -- are so convoluted.

 25    Please, please, for the -- it's a number of nots, and a number
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  1    of you told thises, you told thats, that you told the other

  2    one.

  3             Let's ask very direct questions and refer to the

  4    deposition only when you need to impeach because of an answer.

  5             All right, please.

  6             MS. EUBANKS:  Okay.

  7             THE COURT:  I don't understand the last question at

  8    all.

  9             MS. EUBANKS:  I'll start with another question, your

 10    Honor.

 11    Q.  Mr. Simmons, you told the police officer, in connection

 12    with the investigation, that you told Dr. Colon that Novartis

 13    was pretty much out of the picture in terms of what was going

 14    on between Ms. Salame and Dr. Colon; isn't that true?

 15    A.  Yes.

 16    Q.  But, in fact, you told Dr. Colon that Novartis was involved

 17    because HR was involved; isn't that true?

 18    A.  Yes.

 19    Q.  Now, the reason that you didn't want the police -- you

 20    didn't want Novartis involved with the police investigation,

 21    isn't that true?

 22    A.  No.

 23    Q.  You wanted Novartis to be involved with the police

 24    investigation, is that the case?

 25    A.  Yes.
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  1    Q.  You did?

  2    A.  I mean I -- yes.

  3    Q.  But the information that you gave to the police detective

  4    in conjunction with the investigation, withheld information

  5    about Novartis' involvement insofar as HR is concerned; isn't

  6    that true?

  7    A.  Yes.

  8    Q.  And let me ask again after -- since you have just answered

  9    a couple of questions that may change your view here.

 10             You really did not want the police involved in --

 11    strike that -- you really didn't want Novartis to become

 12    involved, in any way, in this investigation that the police

 13    were doing into the matter involving Dr. Colon and Ms. Salame;

 14    isn't that correct?

 15             MR. GELB:  Asked and answered, your Honor.

 16             THE COURT:  It is asked and answered.

 17    Q.  Okay.  It's true, isn't it, that you don't know why you

 18    lied to the police, do you?

 19             MR. GELB:  Objection, your Honor.

 20             THE COURT:  The objection is sustained.

 21    Q.  Well, you certainly withheld information from the police

 22    during the investigation; did you not?

 23             MR. GELB:  Objection, your Honor.

 24             THE COURT:  You can answer that question, sir.

 25             Did you withhold information from the police?
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  1    A.  No, I did -- I didn't feel like I had.  I didn't feel I

  2    withheld information.

  3    Q.  Well, you failed to tell the police detective that Dr.

  4    Colon had apologized to you on the phone saying that one thing

  5    led to another, and that he didn't want his wife to find out

  6    about the allegations; isn't that true?

  7    A.  Yes.

  8    Q.  You didn't tell that to the police, did you?

  9    A.  No.

 10    Q.  You withheld that information from the police, didn't you;

 11    you didn't tell them, so you withheld it, right?

 12             THE COURT:  No, that's argumentative.  It is not

 13    necessarily true.

 14    Q.  You didn't give that information to the police in

 15    connection with an investigation into a rape, isn't that true?

 16    A.  Yes.

 17    Q.  And, instead, in fact, you told police detective that Dr.

 18    Colon advised you that he didn't remember what happened, didn't

 19    you?

 20    A.  Yes.

 21    Q.  And so you -- it was your intent, with that, to mislead the

 22    police; wasn't it?

 23    A.  No.

 24    Q.  Now, your boss, Eric Robinson, knew that you lied to the

 25    police detective, didn't he?
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  1    A.  No, he did not.

  2    Q.  Let's look at -- well, first, let me ask you, before we

  3    look at another document, you are familiar with Novartis' Code

  4    of Employee Conduct; aren't you?

  5    A.  Yes.

  6    Q.  And as a manager, it is something that you consider

  7    yourself, would you say, an expert in?

  8    A.  I wouldn't consider myself an expert, no.

  9    Q.  But you are bound by the Code of Conduct; are you not?

 10    A.  Yes.

 11    Q.  And you're expected to follow the Code of Conduct; are you

 12    not?

 13    A.  Yes.

 14    Q.  And adhere to it?

 15    A.  Yes.

 16    Q.  And let's look at JX1, please.

 17             And if you have trouble seeing this I actually have a

 18    hard copy.  But let's see if we can see it on the screen,

 19    first, because I only have one hard copy.

 20             I want you to focus in, if you can, on the page

 21    numbered with Bates numbers 4394, please.  Which is the page

 22    that says introduction.

 23             MS. EUBANKS:  If you could, could you expand the first

 24    couple of paragraphs, please, Ray, under introduction.

 25    Q.  Now, this -- I want you to tell me if I'm reading this
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  1    correctly.

  2             "Novartis Pharmaceuticals Corporation (Novartis)

  3    prides itself as an ethical and socially responsible business

  4    organization that has endorsed the United Nations Global

  5    Compact, reaffirming its support for human rights, fair labor

  6    practices, and the environment."

  7             Did I read that correctly?

  8    A.  Yes.

  9    Q.  And, further, it states, doesn't it, "Consistent with its

 10    commitment to these values, Novartis places a premium on

 11    dealing fairly with employees, customers, government

 12    regulators, and the public.

 13             Novartis' success depends upon maintaining the trust

 14    of these essential constituencies.  Each employee who acts for

 15    Novartis is responsible for its good name."

 16             Is that correct?

 17    A.  Yes.

 18    Q.  Now, you would agree, wouldn't you, that lying to a police

 19    detective in connection with an investigation is a violation of

 20    the Employee Code of Conduct?

 21             MR. GELB:  Objection to the --

 22             THE COURT:  The objection is sustained.  In the

 23    circumstances, because the witness has denied lying, it is

 24    argumentative.

 25    Q.  Making statements that are inconsistent with facts that you
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  1    know, in connection with a police investigation, would be

  2    considered a violation of the Employee Code of Conduct; would

  3    it not?

  4    A.  Yes.

  5    Q.  So you violated the employees Code of Conduct when you

  6    spoke with the police officer; isn't that true?

  7    A.  Yes.

  8    Q.  And let's look, further, at -- that's just the

  9    introduction.  There are some other pertinent portions of this.

 10             Let's look at page 4395.  And the section that says,

 11    "Simply Tell The Truth."

 12             MS. EUBANKS:  In the middle there, Ray, if you could

 13    blow that up.

 14    Q.  That statement says in the Employee Code of Conduct that

 15    "Novartis' commitment to ethics and business includes a special

 16    emphasis on candor.  We must be truthful in all communications

 17    with one another, customers, and governmental agencies.  We

 18    must keep complete and accurate business records.  Only by

 19    being honest and forthcoming will our company merit the respect

 20    and trust it needs to carry on its business operations

 21    successfully."

 22             That is the Tell the Truth section under the Basic

 23    Rules of Conduct; isn't that true?

 24    A.  Yes.

 25    Q.  And you were bound by that at Novartis; correct?
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  1    A.  Yes.

  2    Q.  And you're bound by that today at Novartis; aren't you?

  3    A.  Yes.

  4    Q.  Now, there is a mention on that same page --

  5             MS. EUBANKS:  If you could reduce that, Ray, and bring

  6    up, "comply with all laws and regulatory requirements."

  7    Q.  Do you see the last sentence of that paragraph that reads:

  8    "Additionally, law enforcement agencies are increasingly

  9    enforcing our laws by prosecuting corporations and their

 10    employees and seeking to subject them to heavy penalties,

 11    fines, and jail terms."

 12             Do you see that?

 13    A.  Yes.

 14    Q.  So is it fair to say that Novartis takes very seriously law

 15    enforcement investigations?

 16    A.  Yes.

 17    Q.  And you violated this section of the Employee's Code of

 18    Conduct; have you not?

 19    A.  If I have lied, yes.

 20    Q.  Well, you violated this section of the Novartis Code of

 21    Conduct to the extent that you gave inconsistent information in

 22    connection with the investigation; isn't that true?

 23             MR. GELB:  Asked and answered, your Honor.

 24             THE COURT:  Overruled.

 25             THE WITNESS:  Could you repeat the question again?
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  1    Q.  I'll try.

  2             To the extent that you gave inconsistent information

  3    in a police investigation, you have violated this section of

  4    the Code of Conduct for Novartis; correct?

  5    A.  Yes.

  6    Q.  So, Mr. Simmons, did you report your own violation of these

  7    ethical standards so that Novartis could investigate the

  8    circumstances?

  9    A.  No.

 10    Q.  And the failure to report your own violation was also a

 11    breach of the Code of Conduct; wasn't it?

 12    A.  Yes.

 13    Q.  And let's look at page 4401, at the top of the page.  You

 14    can see it says, "Reporting violations and communicating

 15    concerns."

 16             Do you see that?

 17    A.  Yes.

 18    Q.  So you're familiar with this section of the Code of

 19    Conduct; aren't you?

 20    A.  Yes.

 21    Q.  And isn't it true that reporting the violation of the Code

 22    of Conduct was not optional but, rather, it was a requirement

 23    of an employee to the extent there was a violation to report?

 24    A.  Yes.

 25    Q.  And that you failed in that requirement, did you not?
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  1    A.  Yes.

  2    Q.  And, in fact, it is so serious a requirement that the last

  3    sentence of the first paragraph contains consequences for

  4    failure to comply; does it not?

  5    A.  Yes, it does.

  6    Q.  And it states: "Failure to comply with this duty to come

  7    forward is a violation of policy and can result in serious

  8    disciplinary action, including possible termination of

  9    employment."

 10             Do you see that?

 11    A.  Yes.

 12    Q.  There has been no disciplinary action taken against you,

 13    has there?

 14    A.  No.

 15    Q.  You have not even received a warning for what happened;

 16    have you?

 17    A.  No.

 18    Q.  You have not received a verbal reprimand for what happened;

 19    have you?

 20    A.  No.

 21    Q.  And your counsel was present at the deposition where you

 22    gave testimony about the information given to the police; isn't

 23    that true?

 24    A.  Yes.

 25    Q.  So, Novartis is aware of your statements; isn't that true?
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  1             MR. GELB:  Objection as to what Novartis is aware of,

  2    your Honor.

  3             THE COURT:  Well, yeah.  Novartis' counsel is aware.

  4             MS. EUBANKS:  Okay.

  5             THE COURT:  We're not going to get into any

  6    discussions between Novartis' counsel and its client.

  7             MS. EUBANKS:  I understand, your Honor.

  8    Q.  Now, let's look at page 4402 of the Code of Conduct.

  9             At the top of the page, it includes procedures for

 10    raising issues, doesn't it?

 11    A.  Yes.

 12    Q.  And it says that there are several options that are

 13    available, or it indicates that there are several options

 14    available to report your ethical lapse; doesn't it?

 15    A.  Yes.

 16    Q.  And one way to do that is to give information to your Human

 17    Resources representative; correct?

 18    A.  Yes.

 19    Q.  And you could give information to any member of your legal

 20    department; isn't that true?

 21    A.  Yes.

 22    Q.  Okay.  Now, you didn't tell Human Resources about any of

 23    these issues; we have established that, haven't we?

 24    A.  Yes.

 25    Q.  You didn't go to your office of general counsel and report
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  1    anything now; did you?

  2    A.  No.

  3    Q.  And you didn't tell your boss that you lied, did you?

  4    A.  No.

  5             MR. GELB:  Objection, your Honor.  Again.

  6             MS. EUBANKS:  I withdraw that question, your Honor.

  7    Q.  You didn't call the hot line and tell on yourself, didn't

  8    you?

  9    A.  No.

 10    Q.  There is an Alert Line which you could have anonymously

 11    told about the events, isn't that true?

 12    A.  Yes.

 13    Q.  But you didn't do that; did you?

 14    A.  No.

 15    Q.  And you have been at Novartis, how long, now?

 16    A.  Ten years.

 17    Q.  Ten years.

 18             You pretty much know how things work there; don't you?

 19    A.  What do you mean, how things works there.

 20    Q.  I don't know.  You have worked at the company for ten

 21    years, you said you were familiar with the Code of Conduct, you

 22    supervise how many people?

 23    A.  Nine.

 24    Q.  Nine, okay.  And you have been in a management position

 25    ever since you started at Novartis, right?
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  1    A.  Yes.

  2    Q.  You have had numerous dealings with HR; right?

  3    A.  Yes.

  4    Q.  Okay.  Now, my question was, that you pretty much know how

  5    things work at Novartis, don't you?

  6    A.  Yes.

  7             MR. GELB:  Objection.

  8    Q.  And that --

  9             THE COURT:  I -- the objection is sustained.

 10    Q.  Now, you wanted to protect Dr. MacBeth because he was your

 11    friend; didn't you?

 12    A.  No.

 13    Q.  But you did want to protect Dr. MacBeth, didn't you?

 14    A.  No.

 15    Q.  You didn't want to see him embarrassed, did you?

 16    A.  It wouldn't --

 17             THE COURT:  It's a yes or no question.

 18             Did you want to see Dr. MacBeth's embarrassed; yes or

 19    no.

 20    A.  No.  I'm sorry, I mean yes.

 21             Yes, I wanted to see him em -- oh, God.

 22    Q.  Okay, let's go back and do that again, just so that it's

 23    clear.  Okay.

 24             Did you want to see Dr. MacBeth embarrassed --

 25    A.  No.
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  1    Q.  -- yes or no?

  2    A.  No.

  3    Q.  No.  And as a Tier 1 doctor for Novartis, he was a huge

  4    subscriber of certain drugs for the company, isn't that true?

  5    A.  Yes.

  6    Q.  And he also served as a paid consultant for Novartis;

  7    didn't he?

  8    A.  Yes.

  9    Q.  And he was someone that you socialized with from time to

 10    time; right?

 11    A.  Yes.

 12    Q.  So he was -- you have already said he was a friend.  You

 13    would have dinner with him; wouldn't you?

 14    A.  Yes.

 15    Q.  You would have -- do dinner programs with him with

 16    Novartis, right?

 17    A.  Yes.

 18    Q.  You played golf with him, right?

 19    A.  Yes.

 20    Q.  You had him over to your house, right?

 21    A.  No.

 22    Q.  No?  Oh, you didn't have him over to your house?

 23    A.  No.

 24    Q.  Are you sure?

 25    A.  Yes.
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  1    Q.  All right.  We're going to go to your deposition.

  2             MS. EUBANKS:  I'm reading from page 84, counsel.

  3    Lines 2 through 4.

  4    Q.  This is at your deposition, Mr. Simmons.

  5             Now, you were under oath at your deposition; weren't

  6    you?

  7    A.  Yes.

  8    Q.  And you were represented by counsel at your deposition;

  9    weren't you?

 10    A.  Yes.

 11    Q.  And the counsel that represented you at the deposition is

 12    here today; right?

 13    A.  Yes.

 14    Q.  And you were asked a series of questions to which you were

 15    asked to give full and complete answers; right?

 16    A.  Yes.

 17    Q.  And at your deposition, you were asked this question:

 18    "Q.  Have you ever invited Dr. MacBeth to your house?

 19    "A.  Yes.  But he has not been to my house.

 20    "Q.  He has never come?

 21    "A.  No.

 22    "Q.  He has turned down your invitation?

 23    "A.  Uh-huh.

 24    "Q.  How frequently have you invited him?

 25    "A.  Once.
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  1    "Q.  When did you invite him?"

  2             And it goes further down, doesn't it?

  3             Well, do you remember this testimony?

  4    A.  Yes.

  5    Q.  And do you remember also --

  6             MR. GELB:  Your Honor, we move to strike.  This is

  7    improper impeachment.

  8             MS. EUBANKS:  I will find the page.

  9             THE COURT:  The objection is overruled.

 10    Q.  Now --

 11             THE COURT:  How much longer are you planning to be,

 12    Ms. Eubanks.

 13             MS. EUBANKS:  Not much longer, your Honor.

 14             I can probably do this in about 10 minutes; 10 or 15.

 15             THE COURT:  I don't want to keep the jury much longer

 16    than that.  Actually, I don't want to keep them that long, but

 17    I'll keep them until the end of direct, if it's not going to be

 18    more than 10 minutes.

 19             MS. EUBANKS:  It will be more than ten minutes, your

 20    Honor.

 21             THE COURT:  Okay.  In that case, we're leaving for the

 22    day, folks.

 23             I will see you tomorrow morning at 9:30.

 24             Don't discuss the case, keep an open mind.

 25             (Jury excused)
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  1             (Witness temporarily excused)

  2             MR. SANFORD:  Can we get a list of witnesses from

  3    Novartis?

  4             THE COURT:  Is this your last witness?

  5             MS. EUBANKS:  This is our final witness.

  6             We also have somebody coming back.

  7             THE COURT:  Yes, okay.

  8             Who is going to be here tomorrow, Mr. Schnadig.

  9             MR. SCHNADIG:  That's a good question.  I think

 10    Jennifer Blum --

 11             MS. HALL:  Perry Sternberg, Maria LaRosa, and Bruce

 12    Holstein if we make it that far.

 13             THE COURT:  Thank you, Ms. Hall.  Okay.

 14             MR. SANFORD:  Okay, thank you.

 15             (Adjourned until Tuesday, April 27, 2010 at 9:30 a.m.)

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25

                                                                   1912

  1                         INDEX OF EXAMINATION

  2    Examination of:                               Page

  3    MARJORIE SALAME

  4    Direct By Mr. Sanford  . . . . . . . . . . . .1658

  5    Cross By Ms. Bess  . . . . . . . . . . . . . .1732

  6    Redirect By Mr. Sanford  . . . . . . . . . . .1784

  7    KELLI SHANNON

  8    Direct By Mr. Kimpel . . . . . . . . . . . . .1793

  9    Cross By Ms. Hall  . . . . . . . . . . . . . .1841

 10    Redirect By Ms. Kimpel . . . . . . . . . . . .1862

 11     JOSEPH ALLEN SIMMONS

 12    Direct By Ms. Eubanks  . . . . . . . . . . . .1867

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25

