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SOUTHERN DISTRIGT OF CALIFORNTA

LEON RIES and MICHELLE FINLAYSON,
Derivatively on 13ehalf of Naminal Defendant
SEQUENOM, INC.,
Plaintiffs,
v.

HARRY STYLLIL CIIARLES R. CANTOR,
PAUL HAWRAN, ELIZARETH DRAGON,

ROBERT M. DI TULLIQ, STEVEN QWINGS,

ERNST-GUENTER AFIING, JOIIN FAZIO,
HARRY HIXSON, RICHARD LERNER,
RONALD LINDSAY, and KATHI.EEN M.
WILTSEY

Delendants,

And
SEQUENOM, INC.

Nominal Defendant.

Case No.

BY FAX

/
09CV 2517 JAH  CAB

VERIFIED SHAREHOLDER
DERIVATIVE COMPLAINT

JURY TRIAL DEMANDED .

VURIFIED SIARGNOLDER DERIVATIVE COMPLAINT

ORIGINAL




Fax Server = v . ax sexyvey

9
10
11

12

13
14

15

16
17
18
19

20
21

22
23
24

26
27
28

Case 3:09-cv-0251“AH-CAB Document1 Filed 11/0&9 Page 2 of 44

Leon Ries (“Ries™) and Michelle Finlayson (“Finlayson™) (“Plaintifts”), by the undersigned
allorneys, derivatively on behalf of Sequenum Inc. (“Sequenom” or the “Company™) allege upon
personal knowledge as to themselves and their own acts, and upon information and belicf as to all
other matiers, bascd upon, inter alia, the investigation conducted by and through Plaintiffs’
attorneys, which included, among other things, a review of Securities and Exchange Commission
(“SEC”) filings, news reports, press relvases, and other publicly available documcnts regarding

Scquenom, as follows.

NATURE OF THE ACTION

1. Plaintitfs bring this action derivatively for the benelit of Sequenom against certain
current é.nd foﬁncr officers and.dircctors to remedy defendants’ breaches of ﬁduciary duties and
other violali0n§ of law.

2. Scquenom is a diagnostic testing and genctics analysis company. Rccently,
Sequenom had been developing a technology product, SEQureDx, which had particular promise as
a ncw, non-invasive test for fetal gene and chromosome abnormalitics such as RhD, fetal sex
determination, and Down syndrome. “The stakes were high forl the Tndividual Defendants as they
wcre basicaliy belting the Company’s futurc on this product. With SEQureDx, Seunnbm would
have been able to stakc a large claim to a $2 billion-a-year prenatal testing market.

3. The success of SEQureDx dcpénded on the Company’s ability to hlandle the
product’s rescarch and devclopment (“R&D”) test data, however, the Individual Defendants knew
that the data was in fact grossly mishandled. From June 2008 to April 29, 2009 (the “Relevant -
Period”) Seéuent)m conducted several screen studies and the Individual Defendants caused
Scquenom to disscminate false and misleading statements representing largely positive results from
these screen studies, when they knew that the data did not support their claims. During the
Relevant Period, the Company's stock price Lraded up Lo an all time high of $27.74, compared 10 its
stock price before the Relevant Period of lcss than $8.00-per share. .

4. Unbeknownst to the Company's sharcholders, but well known to the Individual .

Dcfendants, the Company lacked adequate internal controls regarding the test data related to

VERIFIED SHAREHOLDER DERIVATIVE COMPLAINT -1-
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SEQureDx. The Tndividual Defendants also tailed to exercise sufficient oversight of the employees
handling the SEQureDx testing process.

5. After months of boastful public disclosures of the purported success of SEQure.Dk
studies, Sequenom rocked the market and its slmrélm]ders on Apnl 29, 2009, when it issued a press
release announcing that the expected launch of SEQureDx would be delayed “due to the discovery
by company officials of employee mishandling of R&D Lest data and results.”

6. Sequenom further stated that the Board of Directors (the “Board”) had formed a
special committee of purportedly independent directors to oversee a purportedly independent
investigation of the cmployees’ activity related to the test data and results. The press rclease
concluded by stating that all p;'ior public releases regarding SEQureDx dated June 4, 2008 to
February 3, 2009 were not accuralc, and thus could no longer be relied upon.

7. Based on his knowledge of the material non-public information regarding the
Company, Defendant Steven Owihgs (“O‘Wings"‘)., in contravention of his fiduciary duties, sold
more than 22,500 of his personally held shares of Sequenom stock, garnering $365,967.50 in gross
praceeds for his own personal benelit.

8. . As aresult of the Individual Defendants’ breaches of fiduciary duties, the Company
has sustained damages including, but not limited to, costs associated with investigation of the
employees’ activity, thc indefinile dclay in bringing the SEQurer test to market and an
investigation by the SEC.

JURISDICTION AND VENUE
9, This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332(a)(2) in

that Plaintiffs and Defendants are citizens of different states and the matter in controversy exceeds -
$75,000.00, exclusive of interests and costs. This Courl has supplemental junisdiction over the
state law claimﬁ asserted herein pursuant to 28 U.S.C. §1367(a). This action is not a collusive one
to confer jurisdiction on a court of the United States which it would not otherwise have, |
10.  Venue is proper in this district because a substantial portion of the transactions and
wrongs complained ot l'1e1jein, including the defendants’® primary particij_:ation in the wrongful acts

detailed herein, occurred in this district. One or more of the defendants either resides in or

VERIFIEI SHAREHOLDER DERIVATIVE COMPLAINT -2
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maintains executive offices in this district, and defendants have received substantial compensation

in this district by engaging in numerous activitics and conducting business here, which had an

cffect in this district.
PARTIES
11.  Plaintiff Leon Ries is a shareholder of Sequenom, was a shareholder of Sequenom at

the time of the wrongdbing alleged hercin, and has been a sharcholder of Sequenom conlinuousl}_/ .
since that time. Plaintiff Rics is a citizen of the State of Minnesota.

12.  Plaintiff Michelle Finlayson is a shareholder of ‘Sequenom, was a shareholder of
chucn6n1 at the time of the andoiug alleged herein, and has been a sharcﬁdldcr of Scquenom
continuously since that time. Plaintiff F inla_vsdn is a citizem of the State of North Carolina.

13.  Nominal detendant Sequcnom is a Dclaware corporation with its principal cxceutive
offices located at 3595 John Hopkins Court, San Diego, California. According to public filings,
Sequenom is a diagnostic testing and geneticsl analysis company.

14.  Dcfendant Harry Stylli (“Stylli”) served as ch¢ Company’s President and Chief

Executive Officer (“CEQ™) from June 2005 until his termination on September 28, 2009. Stylli had

| also scrved as a dircctor from 2005 until his termination. Upon information and belic, Stylli is a

citizen of the State of California.

15.  Dctcndant Charles R. Caﬁtor (“Cantor”) has scrved as the Company’s Chicft
Scientific Officer and Chairman of its Scientific Advisory Board since August 1998. Cantor has
been a director of Sequenom siﬁcé 2000. Upon information and belief, Cantor is a citizen ol the
State of California.

16.  Defenddnt Paul Hawran (“llawran™) served as the "Cdm[ﬁany’s Chief Financial
Officer (“CFO”j from April 2007 until his resignation on September 25, 2009. Hawrun served as a
director of Sequenom from August 2006 until Fcbruary 2007. Upoﬁ infbrmat'ion and bclict,
Hawran is a citizen of the State of California. | | |

17.  Defendant Elizabcth_ Dragon (“Dragon”) served as the Company’s Senior Vice
President — Research and Nevelopment from May 2006 until her termination on September 28,

2009. Upon information and belief, Dragon is a citizen of the State of California.

VERIFIED SHAREHOLDER TDERIVATIVE COMPLAINT . -3-
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18.  Defendant Robert M. Di Tullio (“Di Tullio™) served as the Company’s Vice
President — Regulatory Affairs, Quality & Clinical Affairs al all imes relevant hereto. Upon
information and bé]ieI; Tullio is a cilizen of the State of California. |

19.  Dcfendant Steven Owings (“Owings™) scrved as the Company’.s Vice President ~
Commercial .Developmen't, Prenatal Diagnostics from January 2007 until his resignation on
September 28, 2009. Upon information and beliel, Owings is a citizen of the State of Califurnia.

| 20.  Dclendant Emsi-Guenter Alling (“Afting™) has scrved as a director of the Company
since 1996. Afting has been a member of the Audit Committee since 2007. Upon information and
belief, Afling is a cilizen of Germany.

21.  Defendant John Fazio (“Fazio™) has served as a director of the Com pany since 2007.
Fazio has served as the Chairman of the Audit Commiltee since Oclober 2007. Upon information
and beliel, Fazio is a citizen of the Stale of Florida.

| 22. DefeudaLnt Harry Hixson (“Ilixson™) has served as the Company’s Chairman of the
Board since 2003. Hixson has served as a member of the Audit Committee since February 2009
and as a member of the Compensation Committee since 2007. Hixson was appointéd as the

Company’s interim CEO upon (he lenmination of defendant Stylli on September 28, 2009. Upon

"information and belief, {lixson is a citizen of the State of California.

23. Defendant Richard T.emer (“Lemer’) has served as a direclor of the Company since

- 2007. Lemner has served as a member of the Compensation Committee since liebruary 2008. Upon

information and belief, I.erner is a citizen of the Stateof Califorma.

24, Defendant Roﬁa]d Lindsay (“Lindsay™) has served as a director of thc Company
since 2003. Lindsay has served as the Chairman of the Compehsation Comrnittee sinc'e‘ 2007,
lindsay was appointed as the Company’s interim Semior Vice President of Research and
Developmenl upon the termination of defendant Dragon on September 28, 2009. .U'pon information
and beliel, Lindsay is a citiven ol the Commonwealth ol Massachusetts. .

25.  Defendant Kath]een M. Willsey (“Wiltsey”) has served as a dircclor of the
Company since 2007. Wiltse_y'has served as a member of the Audit Committee since I'ebruary

2008. Upon information and belief, Wiltsey is a citizen of the State of California.

VERIFIED SHARFHO1.DER DERIVATIVE COMPLAINT . : -4-
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26. Defendants Afung, Favio, Hixson!, and Willsey will be referrcd to herein as Lhe
“Audit Conmmuiliee Defendants.”

27.  Defendants Alting, Fazio, Hixson, Lerner, Lindsay, and Wiltsey will be referred to
herein as the “Dircctor Defendants.” |

28. Defendants Stylli, Cantor, Hawran, Dragon, Tullio, Owings, Afting, Fazio, Hixson,
Lemne, Lindsay, and will be referred to herein as the “Individual Defendants.” |

. DUTIES OF THE INDIVIDUAL DEFENDANTS

29. By reason of Lheir positions as officers, direclors, and/or fiduciarics of Sequenom

and beeause of their ability to control thc busincss and corporate affairs of Sequenom, the

Individual Defendants owed Sequenom and ils shareholders liducia’ry obligations of good failh,
loyalty, and candor, and were und are required to usc their utmost ébility lo contro] and manage
Sequenbrn ina fair, just, honest, and equitable manner. The Tndividual Defendants were and are
réq uired lo acl in furtherance of the best inierests of Sequenom and its shareholders so as tb benefil
all shareholders cqually and not in furtherance of their personal interest or benefit. Fach diréctor ‘
and oflicer of the Company owes 10 Sequenom and ils shareholders (he fiduciary duty lo exercise
goad faith and diligence in the administration of the affairs of the Company and in the use and
preservalion of its property and assels, and (he highesl obligations of fair aéaimg.

30. - The Individual Defendants, because of their positions of control and authoritjaé
directors and/or officers of Sequenom, were able lo and did, directly and/or indirectly, exercise
control over the wrongful acts’complained ot herein, as well as the conlenls of the v:xriﬁus public
statcments issued by the Company. DBccausc of their advisory, .cxccutivc. managerial, and
directorial positions with S'ec‘]uenom, each of the Individual Defendants had access to adverse non-

ublic. information about Sequenom’s inlernal controls condition, operations, and improper
P q s OP P

representations,

31.  To discharge their duties, the officers and directors of Sequenom were required to

exercise reasonable and prudent supervision over the management, policies, practices and controls

! Hixson was appointed to the Audit Commiltce in Fcbruary 2009 and as such, was not on the

' Audil Commillee for all of the Relevanl Period.

VERIFIED SHAREHO(IDER DERIVATIVE COMPLAINT -5-
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of the Company. By virtuc of such duties, the officers and directors of Sequenom were required to,

among other things:

a. - exercise good faith to ensure that the aftairs of the Company were conducted
in an cfficient, business-like manner so as to make it possible to provide the
highest quality performnance of its business;

b. . cxercisc good faith to cnsure that the Company was opcrated in a diligent,
honest and prudent manner and complied with all applicable federal and
statc laws, rules, regulations and requirements, and all contractual
obligations, including acting only within the scope of its lcgal authority,

c. when put on notice of problems with the Company’s business practices and
opcrations, cxcrcise pood faith in taking appropriatc action to correct the
misconduct and prevent its recurrence; and

d. refrain from acting upon material inside corporate information to benefit
~ themselves.

.32, ‘The Audit Committee Charter also states that the primary purpose of the Audit
Committce members (dcfendants Afting, Fazio, Hixson, and Wiltsey) shall be to  act on behalf of
the Board in fulfilling the Board's oversight responsibilities with respect to, among other things,
the Company’s corporate accounting and financial reporting processes and the systems of internal
control over financial reporting. 'I'c that end, the Audit Committee has the responsibility to confer

with management and the auditors rcgarding the scope, adequacy, and effectivencss of internal

control over financial reporting, including any special audit steps taken in the event of material

controls deficiencies. A

33,  As alleged in detail herein, the Individual Defendants knowingly - failed to
implement and maintain adequate internal control systems for the Company, and thereby breached
their fiduciury duties of good faith and loyalty, and the Audit Committee members violated the

Audit Commiltce Charter.

SUBSTANTIVE ALLEGATIONS .

4. In 2608, Sequenom decided to enter the genetic diagnostic testing industry with the
development of a non-invasive Down syndrome teﬁting product ]_&nbwn as SEQurcDx. P?eviuus
Down syndromc testing tools were iﬁvasive, which mecant that thcre was a high risk of niscarriage
of the baby when the mother was being tested. This was a big bet for the Compé.ny, as the prenatal

testing market was considered a $2 billion opportunity.

VERIFIED SHAREHOLDER DERIVATIVE COMPLATNT -6-
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35.  ‘The Individual Defendants knew that this was a huge opportunity for the Company
and directed that the Company devote substantial resources to the development und testing of
SEQureDx so that it could be launched. The Individual Defendants also caused the Company to
hype the product to its sharcholders by publicly claiming that SEQureDx was going to bring the _
Company great profitability.

36.  Unbeknownst to the Cumnpany's shareholders, but well know to the Individual
Dcl'endan-ts, Scquenom lacked adequate internal controls over SEQureD)x’s test results and data.
‘I'he Individual Defendants knew thal the data being released about SEQureDx was unreliable and
that SEQureDx was not going Lo be laanhed on timc as defendant Stylli and certain other
chﬁcnom agents were claimiﬁg. The Individual Defendants deliberately misinformed the market
and its shareholders regarding the Company’s financial health and prospects. Accordingly, the
following statcments regarding the Company’s financial 4pcrf01mance. as known by the [ndividual
Defendants, were false and misleading when made.

The Individual Defendants” False and Misleading Statements

37.  On June 4, 2008, the Individual Defen'daAnts caused Sequenom to issue a press
release cntitled “Sequcnom Announces Rosults of Screening Studies for Down Syndrome and
Updates Development- of Noninvasive Prenatal Diagnostics at Analyst and Investor Wriefing,”
which falsely staled thal SEQureDx “currcetly identified 100% of all Down syndrome samples (1.e.
sens'itivity or detection ratc), without any falsc-positive 6utcome$” and that the product was

cxpected to he [aunched during the first half of 2009. The press release stated in part:

Sequenom, Tnc. (NASDAQ:SQNM), a leading provider of genetic-analysis
solutions, announced positive results from screening studies using the Company's
noninvasive circulaling cell-frce felal (cefl) nucleic acid SEQurcDx(TM)
‘l'echnology, which enables the detection of fetal aneuploidy, including Down
syndrome from maternal blood.. At its analyst-and-investor briefing "The [uture of
Noninvasive Prenatal Diagnostics” held at the Intemational Society ol Prenatal
Diagnostics (TSPD) conference in Vancouver, Canada, executives were juined by a
panel o[ leading scicntists and clinicians to discuss study results and updates in the
development of noninvasive prenatal diagnostics. '

The Company reported Lhat in blinded studics performed at Sequenom involving
approximately 200 clinical samples collected both prospectively and retrospectively,
its proprietary test [or Down syndrom¢ correctly identified 100% of all Down
syndrome samples (i.e. sensitivity or detection rate), without any false-positive
outcomes (i.c. specificity). Population coverage for the T2l test improved to at least

VERIFIED SHAREHOLDER DERIVATIVE COMPLAINT -7-
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93% of the U.S. population. With currently available serum-testing options having
detcction rates between 70% to 90% and false-positive rates as high as 5%,
SEQureDx Technology shows promise for significant performance advantages over
the current paradigms for prenatal screening. The Company expects to continue its
devclopment activitics through the end of 2008, at which time the Company will
initiate transfer of the technology to laboratory partncrs. The Company plans to
initiate a multi-site validation study consisting of several thousand samples in the
fourth guarter this year and launch its Down syndrome test as a Laboratory
Developed Test (LDT) in the U.S. in the first half 2009.

"We are very pleased to be reporting substantial progress toward commecrcializing
an important test to screen for Down syndrome that can be administered as early as
late in the first trimester through a simple blood draw from the mother," said Harry
Stylli, Ph.D., Scqucnom's President and Chicf Cxccutive Officer. "Data from our
blinded screening study for the detection of fetal aneuploidy indicate that the current
version of our test has identified all Down syndrome samples without any false-
positive outcomes. Also our coverage has improved to at least 93% of the U.S.
population. Although these results require further validation in larger studies, such

-Tesults using SEQureDxTM Technology can potentially transform. current clinical

practice for Down syndrome-risk assessment."”

The studies conducted both prospectively and retrospectively, involved
approximately 200 samples in both normal and high-nisk patients. The blinded-
prospective study involved 180 samples comprising 130 low-risk and 50 high-risk
samples. The test correctly identified three Down syndrome samples without any
false-positive outcomes. Of the 21 blinded samples analyzed retrospechvely, the test
correctly identified seven Down syndrome samples while also indicating no false-
positive results.

"A direct, noninvasive genetic assessment of fetal Down syndrome will result in far-
better screening accuracy and would dramatically reduce the number of
unnccessary, invasive diagnostic procedurcs that women undcrgo in current
maternal serum-screening protocols. Tmproved detection rates, as reported by
Sequenom in its assay optimization studies, exceed those with currently available
screening modecls,” said Allan T. Bombard, M.D., a reproductivc geneticist with
more than two decades of experience in the ficld of prenatal screcning and
diagnosis. (Dr. Bombard serves as a Chiet Medical Director at Sharp Mary Birch
Hospital and is the Principal Investigator of the study.) "Moreover, having minimum
false-positive results will significantly reduce thc number of unncccssary

confirmatory diagnostic tests, as well as the anxiety and complications associated -

with invasive procedurcs.”

Currently available tests conducted during the first or second trimester of pregnancy
use cpigenctic markers associated with the Down syndrome phenotype that are
characterized as "surrogate” markers as they are not directly rclated to the extra

Number 21 chromosame. Different combinations of markers, measured at different.

times in prcgnancy, constitute the multiple-marker approach to screcning. These
tests have detection rates ot 70% to 90% with approximately a 5% false-positive
ratc, whilc also having inconsistent population coverage or ethnicity rates, The
SEQureDx test uses a maternal blood sample drawn as carly as the first trimester
and identifies directly the extra Number 21 chromosome. Invasive procedures such
as amniocentesis or chorionic villus sampling (CVS) carry risk of miscarriage and
other nisks to mother and fetus. '

. VERIFIED SHAREHULDER DERIVATIVE COMPLAINT
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1 38.  On July 30, 2008, the Individual Defendants caused Sequenom to issue a press
2 release entitled “Sequenom Reports 2008 Second Quarter Financial Results.” The press telease
3 made [alse statements regarding posilive screening study results [or SEQureDx. The press release
4 || stated in part:
3 "We have taken major steps toward the introduction of our noninvasive prenatal test
[or Down syndrome, based on our SEQureDx(TM) technology,” commented Harry
6 Stylli, Ph.D., President and Chief Executive Officer of Sequenom. "On June 3 at the
Intcrnational Society ol Prenatal Diagnostics confcrence in Vancouver, we
7 annaunced study results invelving 200 normal and high-risk samples. The results
showed that we correctly identified all Down samples, with no false-positives. This
8 comparcs o currcnt screening tests that have detection rates of 70% to 90% with
approximately 5% false-positives. We are currently (ocuscd on analyzing first
9 trimester samples to validate the applicability of our Down syndrome test for first
10 trimcster screcning. o
Ak
11
. 2008 Second Quarter and Recent [lighlights
-- Down Syndrome Screening Study Results: In early June, we announced
13 positive results from screcning studics using our noninvasive circulating cell-frec
fetal (celT) nucleic acid SEQureDx technology, which cnables the detection of [ctal
14 . aneuploidy, including Down syndrome [rom maternal blood. We reported that in
blinded studies performed at Sequenom involving approximately 200 clinical
15 samples collected both prospectively and retrospectively, our proprietary test for
Down syndrome correctly identitied all Down syndrome samplcs, without any (alse-
16 positive outcomes. Currently available serum-testing options having detection rates
7 between 70% to 90%, and falsc-positive rates as high as 5%. '
39,  That samc day, Scqucnom hostcd an investor earnings call to discuss the
18 | | ) 1 . | : -
Company’s second quarter results for 2008. During the call, defendant Stylli made the following
19 || - » :
false and misleading statements regarding SEQureDx’s tests results and its expected launch hy
20 :
Junc 2009:
21 ' _
At the bepinning of Junc this ycar, that's 2008, at the International Society of
22 Prenatal Diagnostics Conference in Vancouver, we rcported results involving
approximately 200 clinical samples collected from prospective and retrospective
23 : studics. The data gencrated prospectively, which. came from about 180 samplcs,
indicated that our proprietary Down Syndrome test correctly identified 100% of all
24 Down Syndrome samples. These were confirmed by amniocentesis. This compares
very [avorably to currently available serum-testing options that have detcction rates
25 : between 70 and 90%, and false positive rates as high as 5%. In this study, 3 Down
Syndrome samplcs were positively identificd prospectively, and 7 Down samplcs
26 were positivel y-identified retrospectivel y.
27 ' cee E¥
28
VERIFIED SHAREHOLDER DERIVATIVE COMPLAINT - ~9-
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1 Yes, we intend to commercialize our Down Syndrome test in the (1.S. by 2009,
June. Now the clinical study that we are doing is not necessarily for
2 commercialization. That's really important to actually dnve adoption. So we see thal
) study as being a major catalyst for adoption.
2
40,  On Seplember 23, 2008, the Individual Delendants caused Sequenom to issue a
4 - :
press release entitled “Sequenom Announces Additional, Positive Results for Down Syndrome Test
5 _
at Analyst Briefing,” The press release reiterated false and misleading statements regarding the
6
. validity of SEQureDx’s test results. The press release slated in part:
7
Sequenom, a leading provider of genmetic-analysis and moleculir diagnostic
8 solutions, announced additional, positive results from screeming studies using the
Company's noninvasive circulating cell-free fetal (ccff) nucleic acid
9 SEQurcDx(TM) Technology, which enables (he dctection of fetal aneuploidy,
including Down syndrome from matemal blood, at ity Analyst Briefing in New
10} York City. Among the data presented, Sequenom's test demonstrated complete:
‘ - concordance with clinical results (no false positives and no false negatives) in bath
1 first and second trimester samples (over 200 samples announced Loday and in excess
. of 400 prospective samples to-date). Sequenom executives were joined by a panel of
12 leading scientists and clinicians to discuss these study results and updates in the
’ devclopment of noninvasive prenatal diagnostics. :
13 ‘
“These data expand upon the data we announced in June and underscore the
14 potential for our SEQurcDx Technology to transform current clinical practice for
prenatal diagnostics as a primary screcuing (ool for Trisomy 21, Furthermore, these
15 resulls support the potential for our test to be used in the first trimester,” said Harry
Stylli, Ph.D., Sequenom's President and Chief Executive Officer. “In addition, our
16 announcement earlict today reparding our acquisition of the Center [or Molecular
Medicine, a CLIA-certified molecular diagnostics laboratory, and our partnership
17 with Spectrum Ilealth and the Van Andel Research Tnstitule, provides us with
important infrastructurc and commercialization coatrol. We are delighted with our
18 progress in bringing (o markel an importanl, noninvasive screening test [or Down
syndrome, as well as a broader menu of molecular diagnostic tests. These results are
19 ~ very promising, and wc look forward to continuing the clinical development and
0 ' validation progress to launch in the first half of 2009.”
2 - o
Elizabeth Dragon, Ph.D., Senior Vice President of Research and Pevelopment at
21 Scquenomi, presented data Irom blinded studies performed at Sequenom invelving
219 new clinical samples collecled prospectively, showing thal its proprietary test
22 for Down syndrome correctly identified 100% of all Down syndrome samples (i.e.
sensitivity or detection rate), without any false-positive outcomes (i.e. specificity).
23 The SEQureDx prototype test also demonstrated its ability to comectly identify a
Down syndrome positive sample in the first trimester, confirmed by chorionic villus
24 sampling (CVS), a cuwrent testing standard that requires the harvesting ol placental
' - tissue cells. '
25 . :
Sequenom indicated that with the addition of new SNPs in PLAC4 and a recently
26 discovered gene, the SCQureDx Trisomy 21 test should increase its coverage from
: . 93% (o greater than 95% in the US pupulation. The Company 'has also identitied
27 novel markers for Trisomy 18 that has passed its initial selection criteria, and other
chromosomes, and intends (o devclop thesc markers into-ncw tests.
28
“VERIFIED SHARFHOUDER DERIVATIVE COMPLAINT <10-
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The Company expects to continue its current development activities through the end
of 2008, at which time the Company will initiate a multi-site 3,000 to 5,000-sample
laboratory devcloped test (LDT) validation study, which is expccted to be
completed and submilted for publication at thc time of the anticipated commercial
launch in June 2009. To facilitate the T.DT validation study, Sequenvm also .
indicated that the company will be collaborating with new clinical partners who
perform in excess of 12,000 amniocenteses and 3,000 CVS per ycar. In addition,
Sequenom announced sponsorship of the RNA Noninvasive Aneuploidies (“RNA™)
study, a landmark, mulli-center, prospective study involving up to 10,000 samples
from first and second trimester pregnancies using the SEQureDx technology,
managed and analyzed by an independent third-party. '

41.  That same day, (he Individual Defendants causcd Scqucnom Lo issuc a press releasc
entitled “chucnnnl'Aﬁnounccs Acquisition of CLIA-Certified [.aboratory and Partnerships with
Spectrum Health and Van Andel Research Institute.” The press relcase announced that the
Company had purchased the Centcr for Molécular Medicine, a clinical diagnostics laboratory, in
anticipation of launching SEQureDx. The press release falsely stated that the commercialization of
SEQureDx was expected to occur in June 2009 as previously disclosed. The press releasc élated as
follows: '

Sequenom (NASDAQ:3QNM) today announced thal it entered into an agreement 0
acquire the Center for Molecular Medicine (CMM), a Clinical laboratory
lmprovement Act (CLIA) certified clinical diagnostics laboratory based in Grand
Rapids, Michigan. CMM is an innovative joint venlure betwcen Spectrum Health,
one of the largest not-for-profit health systems in Michigan, and the Van Andel
Research Institute, an independent rescarch institute with significant molecular
biology experlise. Under the terms of the apreement, Scquenom will pay a purchase
price of approximately $4.0 million (less CMM's cash al closing) to acquire CMM
and will enter into collaborative agreements with Spectrum Health and the Van
Andel Rescarch Institute. Ninety percent of the purchase price will be paid in shares
ol Sequenomn common stock. Sequenom also received a (ax incentive package
valued at up to $20 million over |2 years. The project includes a potential, near-
term capital investment of approximately $10 million and the potential creation of
several hundred jobs over five years. '

k&

Acquisition of the CL1A-certified lab will allow Sequenom contrul over all aspects
of the commercialization of its SEQureDx technology, including marketing and
communication programs, and critical sales and third-parly payer reimbursement
contracting strategies. :

42.  On October 30, 2008, the Individual Delendants caused Sequenom 1o issue a press
rclease entitled “Sequenom Reports 2008 Third Quarter Financial Results.” The press releasc
falsely boasted about the Company’s leadership in the “noninvasive prenatal diagnostic™ area. ’lhb

press release stated as follows:

VERIFIED SHARENOLDER DERIVATIVE COMPLAINT -11-
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1 “During the third quarter we tapidly advanced our paradigm-shifting approach lo
Down syndromec screening and reinforced our - significant leadership in. the

2 noninvasive prenatal diagnostics space,” stated Harry Stylli, Ph.D., President and
Chief Executive Officer of Sequenom: “Specifically, we unnounced complete

3 clinical concordance with the results from our Trisomy 21 technology in more than
, 400 maternal blood samples analyzed to date. In addition, we secured additiunal

4 intellectual property to further enhance our alrcady significant proprietary position
in noninvasive prenatal diagnostics, and we signcd a definitive aprecment to acquire

5 the Center for Molecular Medicine (CMM), a state-of-the-arlt CLIA-certilied

laboratory. Upon completion of the CMM acquisition, CMM will be positioned to

6 launch RHD and Fctal (XY) tests in the first quarter of 2009, followed by the .
‘I'isomy 21 test by mid-year. We look forward to continwing this progress in the
7 quarter and ycar ahead.”
8 Mg
5 2008 Third Quarler and Recent Highlights
- Further Positive ‘Results from Down Syndrome Screening Study:
10 ~ In latc September Scquenom announced additional positive results from screcning
studies for detection of fetal aneuploidy, including Down syndrome, from matemal
1 blood using Sequenom's noninvasive circulating cell-free fetal (cctf) nucleic acid
. SEQureDx Technology. At the Analyst and Investor Briefing, Scquenom presented
12 data demonstrating complcte concordance with clinical results (no false positives
and no false negatives) in both first and second trimester samples from an additional
13 200 (400 in total) prospective samples. :
14 43.  Also on October 30, 2008, Sequenom hosled an investor carnings call to discuss the

15 Company’s third quarter results for 2008. On that call, defendant Stylli falsely stated that the
16 Company “cxpect[s] the genomic analysis busincss segment will reach cash flow. breakeven during

17 2009 while maintaining & competitive level of R&D.” Defendant Stylli also made the following

18 falsc and misleading statements purportedly corroborating the validation of SEQureDx’s results:
19 . 'We continue to make strong progress towards our objcctive of commercialization of
't-1 by June, 2009, and major clinical studies to corroborate assay effectiveness and
20 for publication in 2009 and 2010 to help drive adoption.
21 - At our analyst and inveslor day briefing in' late September, we announced results
. from an additional 200 prospective samples from the ongoing R&D study, making a
22 total of 399 patients sampled that we have rcported from that study to dale. Our
SEQureDx Trisomy 21 Down’s syndrome test currently identified 100% of Down's
23 - syndromc ssmplcs with no falsc positives and no false negatives, and thesc
” observations were conlirmcd by invasive procedures for the high prevalence groups.
& .
: For the specificity metric, which is the most important metric, test performance was
25 greater than 99% specificity at a 95% confidence limit. Thus, the specificity of our
prototype tost is already st the level that compares favorably with current invasive
26 proccdures, let alonc screening procedures, which are inferior.
27 Additionally, bascd on thc amount of RNA detected in first-trimester patients
28 sampled at different gestational weeks and the confirmation of a Down's syndrome
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1 posilive in first trimester of pregnancy, we arc cncouraged (hat the test will perform
- effectively in the first rimester. ‘
44,  On Dccember 1, 2008, the Individual Defendants caused Sequenom to issuc a press
3 .
rclcase entiticd “Next-Generation Noninvasive Diagnostic Technology Shown to Accurately
4
Detect Fetal Down Syndrome in First Trimesler of Pregnaticy.” The press release anmounced a new
study thal purportedly validaled the efficacy ol SEQureDx’s lest results. The press release staled in
6 : .
I part: '
7 .
Sequenom, Inc. (NASDAQ:SQNM) anncunced new data from a collaborative
3 project with The Chinesc Umversily of Hong Kong, published this week in the
Early Edition of the Proceedings of the National Academy of Sciences, thal
9 demonstrate its innovative, ncxt-generation, mnoninvasive prenatal diagnostic
techimology accuralely quantified maternal plasmma DNA scquences for fetal ‘Irisomy
10 21, or Down syndrome, based on samples laken [rom women in the first and second
trimesters of pregnancy. These data are the first lo suggest thal this future approach,
11 hased on massively parallc] genomic DNA scquencing, can be effective in women
) 12 who had nol previously undergone invagsive procedures.
"This study used massively parall¢l genomic sequencing to quantify matemal plasma
13 DNA scquences for the noninvasive prenatal detection of Down syndrome,
asscssing samples from 28 women in Lhe first and sceond trimesters of pregnancy.
14 All 14 Down syndrome tetuses and normal fetuses were correctly identified at these
early stages.
15 | .
i “Current invasive methods for diagnosing Down syndrome in pregnancy have
16 documented risks assocjated with such procedures. Qur new study using massively
parallel genomic DNA scquencing represents a ‘next-generation’ technology for
17 noninvasive, safc tesling of Down syndrome. This is the first study Lo show that (his
approach can be used for the deteclion of Down syndrome in both the first and
13 second trimesters, based on a rigorously controlled clinical cohort in which the
pregnant women with fetuses affected by Trisomy 21 and those with normal fctusés
19 were malched in gestalional age, and in which most of (he studicd subjects had nol
: previously undergone an invasive procedure, The latter poinl is important as it
20 shows that the method would truly work in the noninvasive prenatal diagnostic
; scenario. This study also employs a novel data analysis algorithm which has
21 ‘ achicved an unprecedented clear separation of the Trisomy and nonmal samples,”
staicd Dennis Lo, M.D., Ph.D., co-author of the study, and Li Ka Shing, Professor -
22 " of Medicine at The Chinese Universily of Hong Kong. “While this new approach 1s
, several years away as a commercially viable test, we believe thal massively parallcl
23 - genomic sequencing of DNA in matemal plasma may offer a complementary
. approach (o the RNA SNP allelic rativ approach that we reported lasl year for
24 Trisomy 21 detection. The two approaches have performance and cost profiles
which would putentially be synergistic to one another.”
Scquenom licensed the cxclusive rights to thc massively parallel genomic DNA
26 sequencing technology teatured in (his study from The Chinese University of Hong
- Kong in Scptember 2.008.
“Screening tests currently available for early detection of Down syndrome and other
28 chromosomal disorders arc associated with a rclatively high rate of inaccuracy,
VERIFIZD SHAREHOLDEK DERIVATIVE COMPLAINT A 3 -13-
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which c¢an result in an overlooked abnormality or, in the casc of false positive
results, unnecessary invasive and risky procedures,” stated Hary Stylli, Ph.D.,
President and Chief Cxceutive Officer of Sequenom. “Systems to support DNA
sequencing like massively parallel genomic sequencing or sholgun sequencing are
currently limited to the academic setting due to scalability limilations and high cost,
thercfore practical applicalions are several ycars from commercialization. We [ind
the data reported by Dr. Lo and associales to be very compelling and, while we
continue to cvaluate other promising approaches, Sequenom licensed this
technology several months ago because we believe massively parallel genomic
sequencing is a promising approach to prenatal diagnostics that may offer a future
extension to our SEQureDx(TM) prenatal diagnostics franchise. Cven though this
technology is years away from the clinic, we expecl that our current RNA SNP
allelic ratio technology - which is the basis for the Down syndrome test we expect lo
launch in June 2009 - will represent a major step forward in maternal and fetal
testing.” .

Current screcning technology for Down syndrome includes seram marker analysis,
such as the quad screen and first trimester combined screening that employs both
serurn marker testing and nuchal translucency. These approaches have deleclion or
sensitivity rates of 80% and 85% respectively, which means between 15% and 20%
of all Down syndrome-alTected pregnancies will not be identified as necding further
cvalualion. In addilion, these approaches also have false positive ratcs between 5%
and 10%, resulling in hundreds of thousands of unnecessary, highly invasive CVS
or amniocentesis procedurcs. - These invasive procedures, which are used to
dctermine whether the fetus has Down syndrome, carry a risk of miscarriage in the
range of one-in-100 o one-in-300.

45.  On January 28, 2009, the Individual Defendants caused Sequenom Lo issue a press
rcleasc entilled “Scquenom Center for. Molccular Mcdicine Collaborates with Obstetrix Medical
Group to Provide Clinical Samples for LDT Validation .Srudy." ‘The press release announced a
parincrship with Obstetrix Medical Group o provide the Company wilh “samples for a study 10
further cvaluate its novel, noninvasive prenatal test to assess Down syndrome.” The press rcicasc
stated in part: |

Sequenom, Tnc., loday announced a colluboration with Obstetrix Medical Group, W
provide the Sequenom Center for Molecular Medicine (SCMM) with samples for a
study to further cvaluale ils novcl, noninvasive. prenatal test to asscss Down
syndrome (Lrisomy 21) based on ils circulating cell-free fetal (ccft) nucleic acid
SEQureDx™ technology. Obstetrix is a national physician group practice of
maternal-lelal medicine specialists that is affilialed with Pediatrix Medical Group.

This prospective multi-center feasibility study, “Noninvasive Screening for Fetal
Aneuploidy: A New Matemnal Plasma Marker,” is designed as a Laboratory
Developed ‘1'est (LDT) validation study and will evaluate up to 5,000 samples. To
facilitate the LDT validation of the SEQurcDx Trisomy 21 Test, Sequenom will be
collaborating wilhi physicians practicing as part of Obstetrix as well as other
matcrnal-fetal medicine practices. According to the study protocol, - Obstetrix will
collect clinical matemal plasma samples prior lo performiing an amniocentesis or
chorionic villus sampling (CVS) procedure. SCMM will then compare results for
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the detection of Down syndrome using its prototype test of matemnal blood samples
to the related amnioccntesis or CVS results,

“We are delighted to be working with Obstetrix, a highly respected leader in the
care of women during high-risk prcgnancics,” said Flarry Stylli, Ph.D., Sequenom’s
President and Chief Execulive Officer. “This validalion study is an importanl nexl
step in our commercialization stratepy to bring our noninvasive Trisomy 21 Down
sytidrome malcrnal blood LDT to markcet.” ‘

Thomas J. Garitc, M.D., of Obstetrix Medical Group, who will oversee the study,
staled, “The discovery of [etal DNA and RNA in the plasma of prcgnant women has
led W promising approaches (o noninvasive prenatal Lesling for the identification ol
pregnancies with a chromosomal sbnormality such as Down syndrome. This test
could producc results that arc morc accuratc than currcat carly-stagc scrum
screening methods, thus reducing the need for invasive lests, such as amniocenlesis
or CVS, which posc a certain level of risk for mother and fetus.”

Dr. Stylli added, “We are commilled 1o becoming a leader in noninvasive prenatal
diagnostics. As such, Sequenom has taken a three-pronged approach lo the
development and clinical cvaluation of the Trisomy 21 technology. First, we
cornpleled a rigorous R&D study over the last year, the final data from which will
be amnounced later today. Second, we initiated this LDT validation study (o oblain
“extensive clinical data in support of faster adoption of an LDT by our CLIA-
certified laboralory, SCMM. Lastly, Scqucnom is sponsoring the RNA Noninvasive
Ancuploidics (“RNA”) study, a landmark, multi-centcer, prospective study involving
up to 10,000 samples from first and second trimester pregnancies using the
SEQureDx technology, tnanaged and analyzed by an independent third-party.”

46,  That samc day, the Individua]l Dcfendants caused Sequenom (o issue a sccond press
release entitled “Sequenom Announces New Positive 1Jala on Down Syndrome Detection and

Unveils Breakthrough DNA Approach to Prcnatal Diﬂgnostiés.” The press release falsely

‘announced new positive data for SLEQureDx, stating that the product *clearly rcpresents a -

paradigm-shifting approach.” The press release slaled in part:

Scquenom, Inc. (NASDAQ:SQNM) loday announced ncw positive dala from the
prospective clinical studies using the Company's noninvasive SEQureDx™
technology, cnabling thc dctection of fctal ancuploidy from maternal blood. The
dala presenled today consisl of 459 new, high prevalence samples from the
prospective, blinded studies performed at Sequenom, brimging the total number of
samples studicd to 858, Bascd on the results {rom the total study samplcs, including
samples as early as 8 weeks of pregnancy, the Sequenom SEQureDx RNA-based
technology ‘demonstrated a 100% positive predictive. value (PPV) and a 99.9%
negalive prediclive value (NPV). The SEQureDx technology achicved a better than
99% detection rate, with less than a 1% false positive rale. The current slandard of
care, scrccning tests, perform at lcss than a 99% detection rate; however,
stalislically, if these screening tests could perform at a 99% dcicclion rate, Lheir
false positive rate would be in the 10% to 25% range. SEQureDx compares
lavorably (o (he current invasive proccdurcs, such as amniocentesis.

In addition to data on thc RNA-bascd tcchnology, thc Company unveiled a
breaklhrough technology which further enhances Sequenom’s SEQureDx

VERIFIED SHAREHODER DERIVATIVE COMPLAINT . -15-




[ FaxX Server 138 ax T
Case 3:09-cv-02517‘0\H-CAB Document 1 Filed 11/0“9 Page 17 of 44
1 technology. This new DNA approach has demonstrated in early studies universal
clhnic coverage, high scnsitivily and specificily, and the ability to dctect Trisomy 21
2 (Down syndrome), Trisomy 18 (Fdwards syndrome) and Tnsomy 13 (Palau
- syndrome) in a single test. This technology is being developed as a “reflex test” for
3 unresolved resulls from the currenl SEQureDx Trisomy 21 technology will be
available at the time of the launch of the Trisomy 21 laboralory developed tesl
4 ' (LDT) in Junc 2009, '
3 “We are very pleased with the completion of the R&D studies for our Trisomy 21
RNA-bascd technology,™ stated Harry Stylli, Ph.D., President and Chicf Executive
6 Officer of Sequenom. “Our highly sensilive and specific Down syndrome
technology will be transferred to the Sequenom Center for Molecular Medicine
7 (SCMM) to complcte the development and validation phases necessary for launch in
June as an LDT. Qur pivneering DNA approach is proving lo be a powerlul
8 approach lo detecting a wide range of aneuploidies. We are very excited by these
carly findings and belicve il will play a key role in our prenatal diagnostics franchisc
9 ~ as it eliminates unresolved resulls due Lo clhnic coverage and has shown sensitivily
as early as eight weeks, similar to the current RNA approach. Furthermore, we
10 believe it will have broad applicability in othcr areas such as cancer aneuploidics
and other genelic disorders. This new approach and other approaches being
1 developed by the Company are covered by exisling and rccently filed patents.”
12 Overview of Data from Screening Studies Evaluating RNA-based Trisomy 21
: - Technology A
13 A
Elizabeth Dragon, Ph.D., Scnior Vice President of Research and Development at
14 Scquenom, presented data from blinded studics performed at Scquenom involving
459 new, high prevalence clinical samples collecled prospectively, which bnngs the
15 tatal number of samples studied to 858. The data from the 459 new samples show
- that Scquenom’s proprietary tcchnology for Down syndrome correctly identificd all
16 . eight first trimester Down syndrome samples (i.e. sensitivily or dctection rale) with
no false positives and no false negatives, as confirmed by chorionic villus sampling
17 (CVS). Of the 15 second trimester confirmed Down syndrome samples, the .
. Scquenom RNA-based technology detected 14 samples, with onc unresolved result
18 reflexed 10 the new DNA-based method. The DNA-based method accuralely
detected the Down syndrome. There was one false positive in the second trimester
19 , samples, which would be reflexed for confirmatory genctic testing per American
College of Obslelricians and Gynecologists (ACOG) guidelines.
20 - .
_ “These results represent a significant advance in noninvasive prenatal screcning,”
21 slated Allan T. Bombard, M.D., Chief Mcdical Officer of Sequenom. “In light of
: these outslanding results, the SEQureDx RNA-based Trisomy 21 (echnology clearly
22 represents a paradigm-shifting approach. I am cncouraged by the singlc false-
posilive resull in (his study representing one tenth of one percent of (he lolal
23 samples tested to-date, and the detection rate is notably superior lo the current
: standard of care, biochemical scrcening lests. As an ob-gyn, I am confident the
24 simplicily of the SEQureDx approach will be invaluable (o physicians and the
e paticnts they carc for and will result in substantially fewer invasive procedurcs.”
47. On February 3, 2009, (he Tndividual Defendun(s caused Sequenom Lo issue u press
26 ' :
rclcase entitled “Sequenom Announces Findings on Mcthylation Markcrs and RNA-SNP Markers
27 | '
28
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l as Presented at SMFM.” The press release falsely announced new study data that purporledly

2 -validated the efficacy of SEQureDx’s test results. The press releascd stated in part:

10
n
12
13
14

16
17
18
19
20
21
22
23
24
25
26
27
28

Sequenvm, Inc. (NASDAQ: SQNM) today announced new data showing the
discovery of DNA methylation markers for Trisomy 21 (Down syndrome), Trisomy
18 (Edwards syndromc) and Trisomy 13 (Patau syndrome) and identification of
chromosome RNA-SNP markers for early detection of Trisomics 18 and 13. The
data were presented on Thursday and I'riday, January 29 and January 30, 2009, at
the 29th annual meeting of the Socicty for Maternal-[etal Medicine (SMI'M). In
addition, Sequenom announced more infonmation regarding the performance of its
Down syndrome test at a separatc meeting held concurrently in San Diego.

“Sequenom is cummitted to reinforcing its leadership in the noninvasive prenatal
arena with innovative, proprietary technologies for chromosomal disorders, and
monogenic, polygenic discases using discrete and whole genome approaches,” said
Harry Stylli, Ph.D., President and Chicf Executive Officcr of Sequenom. “Our
discoveries regarding new DNA methylation and RNA-SNP markers for Trisomies
21, 18, 13 will help cxpand our future assay offerings. Also, our new, proprietary
DNA-based testing method, which was presented at our analyst mecting,
complements our RNA-based strategy, espccially as a rellex for homozygote no
calls. The DNA-based method has the potential to work universally for T21, T18,
T13 and gender determination in a single tube.”

" In an oral session presented at the SMFM meeting, Mathias Ehnch, M.D,, Scientific

Group !.cader of Sequenom, highlighted the discovery of DNA methylation markers
for prenatal ancuploidy testing in a presentation entitled “Discovery of DNA
Mecthylation Markers for Prenatal Aneuploidy.” The genome-widc methylation
analysis identified more than 3,000 differentially methylated regions with
approximatcly 90% confirmation; study results showed proof-of-concept for the
scnsitive detcction of ancuploidies.

In a poster session at the SMI'M meeting entitled “Identification of RNA-SNP
Markers for Noninvasive Prenatal Diagnosis (NIPD)) of T18 and 113, an exon
arruy was ubilized to comparc gene expression profiles and identify SNPs using
matched placenta and maternal PBMC RNA samples. All SNP candidates were then

screcned using 100 human diversity genomic DNA samples of various ethnicities to -

mceasure the hetcrozygote rate (HR) for cach SNP. SNPs with an IR of 4 percent or

. greater were retested using placental RNA samples. Four SNPs [rom one C13 gene

and thrcc Cl18 genes were sclected for assay development based on positive
placental RNA results and additional SNPs within these genes will be validated to

- expand population coverage for T13 and T18 screening using thc RNA-based
method. , .

‘I'he RNA, DNA and methylation marker variations of the SEQureDx™ Technology
arc being developed in paralle]l and may be validated in the same studies. All may
ultimately be commercialized and prove complementary in some or all patients.

Additional Data from Screenihg Studies Evaluating RNA-based SEQureDx
‘Trisomy 21 Technology |

During an analyst and investor briefing held concurrently with the SMFM mecting,
Sequenom presented new data cvaluating its prenatal screening technology for
Down syndrome. The data presented consisted of 459 ncw samples from
prospective, blinded studies performed at Sequenom, bringing the total number of
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samples studied to 858. The test correctly identified all 22 ‘121 positive samples
from the 459 new sumples including eight first-timester and 14 second-timester
Down syndrome samples (i.e. 100% sensitivity or detection tate) wilh one false
positive and no falsc negatives, as confirmed by chorionic villus sampling (CVS)

and amniocentesis. The DNA-based method correctly detected the one homozygous

sample that the RNA-based method did not resolve (i.e., that had been deemcd a
“no-call™).

A summary of the results for the 459 new samples including samplcs as carly as 8
weeks of pregnancy arc as follows:

s  Specificity of 99.7% (98.4% - 100%) and 100% sensitivity (85.1 — 100%) at
a 95 % confidence interval;

. ‘The Positive Predictive Valuc is 95.6% (79.0% -99.8%) and the Negative

Predictive Value of 1.00.0%'(98.9% - 100%) al a 95% confidence interval;

. The SEQurex RNA test had a total of 85 unresolved results (“no-calls™) due
to homozygotcs (80) and unacceptably low RNA levels (5) for a total ol
18.5%. The DNA-based melhod analyzed 68 of the homozygole “no-calls™
and all were successfully resolved; :

* The distribulion of the 459 samples aclually collected as compared (o the
expected rate in the U.S. population was Caucasian (282 vs. 307), Asian (101
vs. 20), African American (12 vs. 62) llispanic (62 vs. 68) and Native
Amcrican (2 vs. 3).

“We are pleased with the progress of our research efforls and look forward to
transferring the technology to our CLIA facility soon for commercial launch in
Junc,” said Dr. Belly Dragon, Scnior Vice President Rescarch & Development, “We
are confident that our no call rate for homozygolc samples will improve as the
patient population increases and the ethnic distribution nonmalizes. We expect that in
the final test, cthnic coverage will be better than 95% of the U.S. population.
Identification of additivnal SNPs by ongoing sequencing of (he relevanl genes of
homorygote patients, coupled wilh modest improvements in marker recovery, will
further cxpand the cthnic coverage of the RNA-based test.

“Furthermore, when compared to amniocentesis or CVS, (he new DNA-based

‘method correctly identified all 68 homo7zygotes tested including a no-call 121

sample and a no call T18§ sample. The DNA-bascd (est shows great promise.as a
reflex 1o the RNA method or potentially as a front-line test in its own right,” added
Dr. Dragon.

Based on the results from the 858 total study sémples, the Sequenom SEQurelx

. RNA-bascd technology demonstrated: :

. Specificity of 99.9% (99.2% - 100.0%) and 100% sensitivity (87.9% -
100.0%) at a 95% confidence interval; ‘

. The Positive Predictive Valuc is 96.6% (82.8% -99.8%) and the Negative
Prediclive Value of 100.0% (99.5% - 100%) at 1 95% confidence interval;

. The SEQurcDx RNA test had a total of 106 unrcsolved resulis (“no calls™)
due to homozygotes (94) and unacceptable RNA levels (12) or a total of
12.4%. The DNA-bascd method, when applied, resolved all no calls;

VERIFIED SHAREHOLDER DERIVATIVE COMPLAINT

-18-




Fax Server

11/8/72009 5:38:08 PM PAUL £4/V46 rax server

Case 3:09-cv-0251‘AH-CAB Document 1 Filed 11/@9 Page 20 of 44

| . SEQureDx is considerably more accurate than commonly employed
standard-of-care screcning tests, which perfonm at a 70%-90% detection rate
2 (i.e., sensitivity) with a 90%-95% spccificity in practice. SEQurcDx even
compares favorably to” current invasive procedures, such as amniocentesis
3 (which has sensitivity and specificity of approximately 99.5%).
4 48. On February 11, 2009, the Individual Defendants caused Sequenom to issae a press
5 releasc cntitled “Sequenom Reporls Fourth Quarler Financial Results.” In the press rclease,
6 defendant Stylli falscly stated that the Company was “well-positioned for the launch of [its]
7 SEQureDx Down syndrome technology in June [2009].” The press release stated in part:
3 Sequenom, Tne. today reported financial results fur the three and 12 months ended
December 31, 2008. ‘ .
0
“This pasl year was pivotal for Sequenom as we conlinued (o advance our genetic
10 analysis and molecular diagnostics businesses,” staled Harry Stylli, Ph.D,, President
and Chicef Cxccutive Officer of Scquenom. “We accomplished many key milestoncs
11 over the last 12 months and arc wcll-posilioned lor the launch of our SEQurcDx™
Down syndrome technulogy in June. The data reported from our R&D sludy
12 containing X58-patient samples clearly shows that ouwr SEQureDx screening
technology - is considcrably morc accurate than the current standard-of-carc
13 screening lechnology, and even compares favorably against current invasive
procedures. We intend 1o review in extensive detail the specifics of our promising
14 study results and commercialization milestones by dedicating substantial time to
. thesc during our quarlerly investment-communitly conference call later today.”
15
Fhk
16
. Early 2009 Highlights
17
Announced Additional Positive Results from RNA Down Syndrome Screening Study-
13 and Unweiled Breakthrough DNA Approach to Prenatal Diagnostics: Earlicr this
year, Sequenom announced positive dala regarding the perlormance of its Down
19 syndrome test, including data from 459 new, high-prevalence patient samples,
bringing the tolal number of paticnt samples studicd to 858, Based on the results
20 - [rom lolal sludy samples, including samples oblained as early as eight weeks ol
A pregnancy, Sequenom's SEQureDx RNA-based technology demonstrated a 96.6%
21 positive predictive value (PPV) and a 100% negative predictive value (NPV).
Sequenom also unveiled a breakthrough DNA-based SEQureDx lechuology
22 demonstrating, in carly studies, universal cthnic coverage, high sensitivity and
specificity, and (he ability to dctect Trisomy 21 (Down syndrome), Trisomy L&
23 (Edwards syndrome) and Trisomy 13 (Patau syndrome) in a single test. _
24 rey ‘
25 Fourth Quarter 2008 Highlights
26 New Data Indicates Next-gencration Noninvasive Technology Accurately
. Quantifies Malemnal Plasma DNA Sequences [or Down syndrome: In Dceember
27 Sequenom announced new data from a collaborative project with The Chinese
University ol Hong Kong, published in the Early Cdition of the Proceedings of the
28 National Academy of Sciences, that demonstrale Sequenom’s innovative, nexl-
" VERIFIED SHARFHOLDER DERIVATIVE COMPLAINT - -9
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generation, noninvasive prenatal diagnostic technology accurately quantified
maternal plasma DNA sequences for Down syndrome, based on samples taken from

2 women in the first and second trimesters of pregnancy. These dala arc the first to
suggest that this future approach, based on massively parallel genomic DNA
3 sequencing, can be effective in women who had not previously undergonc invasive
procedures. :
4 L
49.  On February 11, 2009, Sequenom hosted an investor earnings call to discuss the
Company’s fourth quarter and full year 2008 financial results. During the call, Defendant Styllii
6 o
discussed previous R&D errors regarding SEQureDx, but falscly stated that “the crrors did not
- ,
affect the underlying data on [its] performance.” The press release stated in part:
Before we go any further, I would like to begin by addressing some confusion
9 - created by typos and nomenclature errors in the presentation of our R&D duta,
which we subsequently addressed in last week’s presy release. It's important to
10 know that these errors did not affect the underlying data on the performance of
our SEQureDx. However, thesc mistakes are not acceptable and we have taken
11 steps to cnsure the accurscy ol future data presentations. Once aguin, 1 apologize,
and the buck stops with me. '
12 . :
~ 50.  Defendant Stylli also continued to falscly reiterate that SEQureDx would launch
13
during June 2009, stating:
14 :
Before I begin with our comnments on the recently reported R&D study, T would like
15 to clarily some misperceptions in the analyst community regarding our upcoming
June launch. Let me make this as clear as possible. We will be launching a
16 SEQureDx test in Junc, period, full stop, as we say in England. This test will
incorporate both the RNA and DNA methods, and all patients will be screened
17 thoroughly for trisomy 21, 13, and 18.
18 51. On March 12, 2009, Sequenom filed its Form 10-K for 2008 (*2008 10-K"), which
’19 was signgd by Defendants Stylli, Ilawran, Cantor, [lixson, Alling, Fazio, Lemer, Lindsay and

20 Wiltscy. The 2008 Form 10-K stated the lollowing falsc and misleading stalements regarding

21 SEQureDx:

Based on the results from the 858 total study samples, our SEQureDx RNA-based
technology demonstrated: '

. Specificity of 99.9% (99.2%-100.0%) and 100% sensitivity (87.9%—100.0%)
at a 95% confidencc interval,

. The Positive Predictive Value is 96.6% (82.8%—99.8%) and thc Nepative
Predictive Value of 100.0% (99.5%—100%) at a 95% confidence interval;

. The SEQureDx RNA test had a total ol 106 unrcsolved results

(“inconclusives™ due to homozygotes (94) and unacceptable RNA levels
(12) or a total of 12.4%. (Thc DNA-bascd mcthod, when applicd, resolved
the no calls of those samples which could be tested );

VERIFIED SHAREROLDFR DERIVATIVE COMPLAINT ’ -20-
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1 . " SEQureDx is more accuratc than commonly employed standard-of-carc
screening tests, which perform at a 70%-90% detection rate (i.e., sensitivity)
with a 90%-95% specificity in practice, SEQureDx even compares favorably
to current invasive procedures, such as amniocentesis (which has sensitivity
and specificity of approximately 99.5%).

(o)

(FS

“Specificity” is the probability that the test will be negativc il the patient does not
have the discasc or condition, “Sensitivity” is the probability that the test will be
positive il the patient has the disease or condition. “Positive Predictive Value” is the
probability that a patient has the disease or condition when his/her test is
positive. “Ncgative Predictive Valuc” is the probability that a patient does not have
the disease or condition when his/her test is negative. The ranges in parcnthescs arc
95% confidence intervals which represent the statistical uncertainty associated with
- the results based on the samplc data.

re¥

In the ncar term, we arc targeting a $2 billion prenatal screening opportunity with
our prenatal Down syndrome and Rhesus D genotyping products, Cystic fibrosis
carrier screening, which is often” ordered when Down syndrome screeming is
11 performed is cstimated to be a market worth an additional $250 to $750 million
hased on the dilTerent product olferings available in the United States today.

O C 20 N SN o n b

12
Ihe Lrath is Revealed
13 _
52. On April 29, 2009, the Individual Defendants caused Sequenom to issuc a press
14
: release entitled “Sequenom Announces NDelay in Launch of SEQureDx Trisomy 21 Test.” "T'he
15 '
press releasc stated that the expected launch of SEQureDx “is delayed, due to the discovery by
16 y | .
company officials of employee mishandling of R& test data and results.” Sequenom rocked the
17 _
market and its shareholders by announcing “that thc company is no longer relying on the
18
previously announced R&D test data and results” and that the Board had “formed a special
19 : '
committee...ta gversee an independent investigation ol the employecs’ activity related to the test
20 ‘
data and results.” The press releasc stated in part:
21 : .
SEQUENOM, Inc. announced today that the cxpected launch of its SEQureDx'™
22 Down symdrome test is delayed, due to the discovery by company officials of
cmployce mishandling of R&D test data and results. Accordingly the company is no
23 longer relying on the previously announced R&D test data and results.
SEQUENOM has not changed its plans to develop in parallel its RNA - and DNA-
24 bascd mcthods for the Down syndrome test and will endeavor to have a validated
test in the [ourlh quarter of 2009. Under the circumstances, and as supported by key
25 clinical opinion leaders, the company now intends to launch the Down syndrome
test upon publication in a peer-reviewed journal of the results from the on-going
26 large, independent clinical studies, which are designed to be practice-changing tor
Down syndromec testing.-
27 | _ -
‘The company’s board of directors has formed a special committee of independent
28 directors to oversee an independent investigation of the cmployces® activity rclated

VERIFIED SHARLHOLDER DERIVATIVE COMPLAINT : -21-
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to the lest data and results. The committee has enguged independent counsel to
assist the commillee in the conduct of the investigation.

Although the company is not aware of any potentially inappropriate activity related
to Lhe reported results of its other tests under development, the company is currently
reviewing the data for all tests. As a result of this ongoing review the Rhesus D,
Cystic Fibrosis and Fetal® tests arc now aaticipated to begin launching in the third -
quarter of this year. '

The company bclieves that its Down syndrome program has suffered a temporary
sctback but that the SEQureDx technology is scientifically and technically sound.
‘I'he company intends to take every possible action to make up lost ground.
SCQUENOM believes that it has the financial resources to commercialize its test for
Down syndrome and other prenatal disorders. ‘

Today’s announcement regarding the company’s SEQureDx Down syndrome R&ID
tesl data and results supcrsedes all previous announcements about such data and
test, including its press releases dated June 4, 2008, September 23, 2008, December
1, 2008, January 28, 2009 and I‘cbruary 3, 2009.

53.  That same day, Scqucnom hosted an investor camings call to discuss the
Company’s first quarter of 2009, During the call, Defendant Stylli gave the following ambiguous

résponse when questioned about the delay of SEQureDx:

As a result of intcrnal inquirics, we have determined that the R&D study data
associated with the Down's Syndrome assay was mishandled by individuals in our
Company. This raises significant concerns regarding the integrity ol that data. T am
cnormously disappointed to discover this could happen here and I'm even more
disappointcd that it would dclay such a promising technology (hat is based on what
we still believe ta be solid and truly breakthrough science. ,

To say we're taking this situation scriously would be a massive understatement. The
Board and 1 have taken several steps at this point. We have suspended [our
individuals and have put a new team in place to oversee the R&D studies for our
prenatal diagnostics. The Board has convened a special committee of indcpendent
dircelors to oversee an mvestigation,

54.  During the call, the Individual Defendants rebuffed any questions regarding the

specifies of the “employee mishandling” that led to the delay. Due to this rcfusal to answer any

questions, analysts and investors assumed the worst, i.e. that the coployce mishandling of the

study results was due to fraud.

55, Fur example, Tony Butler, an analyst with Barclays Capital, asked defendant Stylli
during the call to provide (urther-detuils regarding the “internal inguires™ that led to the discovery

of the four individuals that purportcdly mishandled the data. Defendant Stylli refused to give any
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answers, stating “Because ol confidentiality considcrations and becausc the investigalion is nol
comﬁlctc. I am limitcd as to what I can say.” _

56. Charles Duncan, an zmalfs_t with JMP securities, asked defendant Stylli when
Sequenom management first became concerned over Lhe Validalionv of the SEQurcDx test and if
thal concern was related Lo the previously disclosed R&D crrors in January. Delendant Stylli
refused to give any specifics, stating, “l1 can’t really go into any of the details because of the
confidenliality considerations of the investigation is nol complele.” '

57.  Jerry Kalmolos, another analyst, asked defendant Stylli a qucstion aboul whether the
word “falsified” was too strong a word with respect to the individuals that mishandled the data.
Defendant Stylli slill refused Lo give any answers, staling, “T would like (o answer hose questions,
but apain, I:'vc got to respect the other [Board] committee until it concludes its analysis.”

58.  The analysts and investors were affronled by (he Tndividual Delendants’ relusal to
give any specifics rcgardihg the “cmploycé misha,ndling”'.of the SEQurer data. On April 30, 2009
analyst Zarak Khurshid with Caris came oul with a report that remarked that Sequenom “hosted a
confcrence call yesterday where management provided almost no color with respect (o the timing
of the discovery, the personnel in;/olved, and nature of the L_lata~ mishandling. We believe these
cvenls will sel the Cumpanj back at lcast one ycaf while the tcchnolog’y and managemenl’s
credibility is called into question.”

59.  As a result of the Apn'l 29,-2009 news, Sequenom’s stack price fllunged from -
$14.91 pér share to $3.62 per share, an approximatc markel capitalization loss of 3687 million.

60.  On June 30, 2009, the Individual Defendants caused Sequenom to file & 'omm 8-K

that slated:

On June 29, 2009, we received wrillen notificalion that the Securities and Exchange
Commission (the “SZC") has initiated an investigation relating to our April 29,
2009 announcement regarding our SEQureDx Down syndrome (est. We intend to
caoperate fully with the SEC m this malter. Our internal investigation is ongoing.

6.  On August 6, 2009 the Individual Defendants caused Sequenom to file a Form 8-K
signed by defendants Hawran and Stylii, that announced the Company’s sccond quarter results of

2009, The Form §-K stated:

VERIFIED SUAREHOLDER DERIVATIVE COMPLAINT -23-
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Down Syndrome 'Lest — The company is evaliating both RNA and DNA
approaches for a Down syndrome test, and it is taking a rigorous and detaled
appraach lo this work. The company is also sponsoring a number of clinical studies
through indcpendent third parties, the results of which will be published in peer-
reviewed journals prior to the launch of any Down syndrome test that the company
develops. - :

L1 1
2009 Guidance

SEQUENOM is updating its 2009 financial ngida;nCe as follows:

Genelic Analysis:

. Revenues (o Tange between $32 million and $35 muillion.
Gross margin of approximatcly 57% in 2009.
Net loss of approximatcly $11 million.
Cash bum of breakeven to $2 million.

62. - On Scptember 28, 2009, Sequenom filed a Form 8-K disclosing that the Company

had tenninated the cmployment of Stylli, as President and CEO, and of Dragon, as semor vice

| president of research and devclopment. The Board had also requested that Stylli resign as a

director. The Form 8-K further announced that Hawran had fcsigned from his role as CFO. The

Form 8-K concluded by stating that the investigation into the “employce mishandling” of test data

had been completed and the Special Commitlee had concluded that the Company had “failed to put
in place adegyuate pfo:ocals and controls” for the SEQureDx studies. The Company also asscrted .
that “jt can give no assurance that [Sequenom| will be able to successfully complete the clinical

development of [SEQureDx.]" The Form 8-K stated in part:

On Scptember 28, 2009, we (erminated the employment of our president and chicf
executive officer, Tarry Stylli, Ph.D., and our semior vice president of research and
development, Elizahcth Dragon, Ph.D., effective immediately. In connection with
the termination of his employment, our board of dircctors has requested that Dr.

- Stylli Tesign as a director, which he is obligated 10 do under the terms of his
employment agreement, On Scptember 25, 2009, Paul 1lawran informed us that he
is resigning as our chief financial officer effective immediatcly.

Our board of dircctors has appointed Harry F. Hixson, Jr., Ph.D., to scrve as our '
interim chief exccutive officer effective Scptember 28, 2009.

Dr. Tixson who is 71 years old has been our chairman of the board of directors
since 2003. Hc also currently serves as the chairman of the board of directors of
BrainCells, Inc., a biopharmaceutical company focused on central nervous system
drug devclopment that he co—founded, where he was chief executive officer from
Seplember 2004 until September 2005, Dr. Hixson served as chicf executive officer
of Elitra Pharmaceuticals, Inc.,, a biopharmaceutical company focused on
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anti—infective drug development, from February 1998 until May 2003. He joined
Amgen, Inc. in 1985 and scrved as president and chief operating officer and as a
member of its board of directors lrom 1988 to 1991. Prior to Amgen, Dr. Hixson
held various managemcat positions with Abbott Laboratories, including vice
president of its diagmostic products business group and vice president of rescarch
and development in its diagnostics division. Dr. Hixson also is a director of Arena
Pharmaceuticals, Inc., Infinity Pharmaccuticals, Inc., and Novabay Pharmaceuticals.
Dr. Hixson received his Ph.D. in physical biochemistry from Purduc Universily and
his M.3.A. from the University of Chicago. Dr. Hixson’s annual salary for service
as our interimn chicf exceutive officer has been set at $475,000. The target level for

- Dr. Hixson's annual bonus was set at 50% of his basc salary although his bonus for

2009 has been prorated and will he paid provided he continues as chief executive

“officer through the cnd of 2009. Dr. Hixson has been added to our change in control

scverance benefit plan, which is more [ully described in our proxy statcment filed
with the Securities and Exchange Commission on Apnl &, 2009, as a Tier T
participant. Dr. Hixson has not been granted an equity award in connection with his
dppointment, but we anticipate that the compensation committce of our board of
directors will meet to consider and approve an equity award no later than the next
regularly scheduled meeting of our board of directors in October.

~ Our board of directors has appointed Ronald M. Lindsay, Ph.D., to serve as our
interim senior vice president of research and development effective September 28,

2009. Dr. Lindsay who is 61 ycars old has been a director since 2003, He currently
vperates Milestone Consulting, a biopharmaceutical consulting firm. Dr. Lindsay
served as vice president, research and development, and chief science olficer of
diaDexus Inc.; a biotcchnology company, from 2000 to January 2004. From 1997
through 2000, Dr. Lindsay scrved in various scnior management roles with
Millennium Pharmaceuticals, Inc., a biopharmaccutical company. From 1989 to
1997, Dr. Lindsay served in various roles with Regeneron Pharmaceuticals Inc., of
which he was a founding scicatist. He is a director of Arqule Inc., and HistoRx Inc.
Dr. Lindsay received his Ph.D. in biochcmistry from the University of Calgary. Dr.
Lindsay’s annual salary for service as our interim semor vice president ol ruscarch
and development has heen set at $325,000. The target level for Dr. Lindsay's annual
bonus was sct at 25% of his basc salary although his bonus for 2009 has been
prorated and will be paid provided he continues as scnior vice president ol rescarch
and development through the end of 2009. Dr. Lindsay has been added to our
change in control severance bencfit plan as a Tier [I participant. Dr. Lindsay has not
been granted an equity award in connection with his appointment, but we anticipate
that the compensation committee will meet to consider and approve an eL{uity award
no later than the next regularly scheduled meeting of ‘our board of directors in
October. :

Our board of directors has designated Justin J. [iile as our principal financial and
accounting officer effective September 28, 2009. Mr. Filc who is 39 yvars old has
heen our controller since March 2007. He was assistant controller at Applied Micro
Circuits Corporation, a communications scrniconductor company, from Novemiber
2005 until March 2007. Mr. File was employed hy Siegfricd Resources, LLC, a
provider of accounting and finance professionals on a temporary basis, from January
2005 until November 2005. He was controller, manager of finance and
administration and treasurer of ESI U.S. Holdings, a provider of digital simulation
software for prototyping and manufacturing processcs, from July 2003 until Janvary
2005. Mr. File is a certified public accountant. ’
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On April 29, 2009, wc announced that thc cxpected launch of our noninvasive
prenatal test for Trisomy 21 (Down syndrome) had been delayed due to the
discovery of cmployce mishandling of test data and results and that we were no
longer relying on our previously announced Lest dala and results for that test. We
also announced that our board of directors had fonmed a special committee of
indcpendent dircctors to oversee an independent investipation of the cmployecs’
aclivity telated to the test data and resulls and thal the commillee had engaged
independent counsel to assist the comunittee in the conduct of the investigation.

The investigation has been completed. The independent counsel interviewed over 40
witnesses and reviewed over 300,000 documents and emails over the course of five
months. Members of the committee and its indcpendent counscl will make a
presentation on the investigation to the stall of the Securities and Exchange
Commission.

Based on the commitlee’s work and recommendations, the independent members of
our board of directors have concluded that as a result of our attempted transition
from rescarching potential molccular diagnostic tests to devcloping and
commercializing those (ests, we failed to put in place adequate protocols and
controls for the conduct of studies in the Trisomy 2] program at our company.
Certain employees also failed to provide adequate supervision. In the abscnce of
such protocols, conlrols and supervision, the test data and results in our Trisomy 21
program included inadequately substanliated claims, inconsistencies and eirors. Due
to deficiencies in our disclosure contrals and procedures, in a number of instances
such test data and results were reported to the public in our press releases and other
public slatements. '

Aok

In addition (o the officer depariures described in Ilem 5.02 of this report, we have

terminated the employment of three other employees and oblained (he resignation of
onc other officer. While cach of these officers and employees has denied
wrongdoing, (he commitlee’s invesiigalion has raised scrious concerns, resulling in
a loss of confidence by the independent members of our board o[ directors in the
personnel involved. ~

Our board of directors has appointed our chairman of the board, Harry F. Hixson,
Ir., Ph.D., to serve as our chief executive officer on an interim basis unlil we hire a
replacement for Dr. Stylli. Our board of directors has appointed Ronald M. L.indsay,
Ph.D., one of our direclors, lo serve as senior vice president of rescarch and
development on an interim basis until we hire a replacemenl for Dr. Dragon. Our
controller, Justin J. lile, has been designated as our principal financial and
accounling officer until we hire a new chiel financial officer. ‘

We reiterate that we are no longer relying on, and the public should no longer
rely on, any of our previously announced test data and results for our noninvasive
prenatal test for Trisomy 21. We are unable to provide guidance at this ime on
the timetable for the completion of research and development or for the potential
commercialization of our test. lowever, we continue to believe in the science
underlying the test and arc continuing our rescarch and development program for
this test. ' : -

e e sl
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1 Risk Factors
2 You should consider carcfully the fullowing risk factors, together with all of the
other information included in this report. If any of such risks actually occur, our
3 business could be materially harmed, and our financial condilion and results of
operations could be materially and adverselv affected. The risks and uncertainties
4 described below and in our annual report on l'orm 10-K for the fiscal year ended
December 31, 2008 in Item 14 under "Risk Factors,” as updaled in our subsequent
3 filings with the Securities and Exchange Commission, are not the only ones facing
us. Additional risks and uncertainties, not presently known to us, or that we
6 currently see as immaterial, may also harm our business.
7 Uncertainty regarding our Trisomy 21 test could materially adversely affect our
o business, financial condition and results of operations.
Wec have announced that previously announced test data and results for our
9 noninvasive prenatal test {or Trisomy 21 cannol be rclicd on and that the launch of
the test will be delayed. While we are continuing our research and development
10 program for the test, we are unable to provide guidance on the timetable for -
. completing this program or for the potential commercialization of the test. The
11 launch of the test will require the completion of certain clinical development and
‘ commercialization activities, including the efforts of collaborative partners on which
12 we rely, and the cxpenditurc of additional cash resources. We can give no
‘ assurance that we will be able to successfully complete the clinical development of
13 thiy test or that we will be able to maintain the collaborative relativnships that are
essential to our clinical development efforts. We also can give no assurance that
14 we will be able to reduce our expenditures sufficiently or raise enough capital to
complete clinical development or commercialization for this or any test under
15 development. Any failure to complete clinical development or commercialization of
our Trisomy 21 test could have a matcrial adverse effect on our business, operating
16 results or financial condition.
17 If we cannot attract and retain highly—skilled personnel, our business may be
8 adversely affected.
Following the completion of the investigation by a special committee of our board
19 of dircctors, a number of our scnior officers and members of the research and
developmenl program [or our Trisomy 21 (est have lcft our company. We will seek
20 to hire successors to the departing officers and pending such hires have asked two of
our dircctors, Harry F. Hixson, Jr. and Ronald M. Lindsay. to serve our company on
21 an interim basis as chiel executive olficer and senior vice president ol research and
development, respectively. We can give no assurance that we will be able to hire
a2 qualificd replacements for the positions that we nced to fill, and there may be
sigmilicant costs associated wilh lhe recruiling, hiring and retention ol olTicers and
23 employees for the open positions. The announcement of the results of the
investigation and the departure ol the officers and cmployces are likely to have a
24 negative effect on employee morale, If we lose additional key employees or if our
management team is not able to cffectively manage us through thesc cveats, our
25 business, inancial condilion, and results ol operations may be adversely allecled.
26 63. Sequenom also disclosed on September 28, 2009 that defendant Owings, the
27 Company’s vice president for commercial development of prenatal diagnostic tests, had also
28 resigned.
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64.  Upon hearing the September 28, 2009 news, Elemer Piros, an analyst at Rodman &
Renshaw in New York, stated, “Everything now has to be complctely redonc.” She concluded,
*Wc may not scc a launch for the Down test before 2011.”

65.  As a result of the Sepiember 28, 2009 news, Sequenom’s stock plunged 43% from
$5.69 to $3.22.

66. InaForm 8-K filed on October 5, 2009, the Company discloscd that it had mct with
representatives of the U.S. Attorney’s Office, the SEC and the Federal Bureau of Investigation -
(“FBI”) to discuss the Company’s prior announcement that the clinical data used to back up the
validity of SEQurcDx was badly flawed. The 8-K stated: |

Following our announccrnent on Scptember 28, 2009 regarding the complction of
the independent investigation by the special committee of our board of directors,
representatives of Nasdaq and the Office of the 1U.S. Attorney for the Southern
District of California separately contacted us to inquire about our announcement.
Wec intend to cooperate fully with Nasdaq and with the U.S. Attorney. We have met
with representatives of the U.S. Attorney and the Federal Bureau of Investigation in
connection with their investigations. In addition, members of the special committee
and its independent counsel have met with the Enforcement Staff of the Securities
and Exchange Commission in connection with its investigation.

DEFENDANT OWINGS REAPS TIE BENEFITS OF 111S MATERIAT NON-
PUBLIC KNOWLEDGE

67. While in possession of material 'non-public information regarding SEQureDx,
defendant Owings sold the following shares of Sequenom stock:

I'ransaction

. Defendant Date Share . Price Proceeds
Owings 3/24/2008 127 $16.26 $2,065.02
3/24/2008 129 $16.26 ‘ $2,097.54
3/24/2008 173 $16.26 $2,812,98
372472008 | 511 316.26 - $8,308.86
3/24/2008 1658 $1624 $26,922.60
3/24/2008 | 3,278 $16. 18 $53,03 8‘,04
3/24/2008 6,722 $16.19 $108,822.46
3/24/2008 10,000 $16.19 $161.,900.00

VERIFIED SHARKEHQI DER DERIVATIVE COMFLAINT -28-
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Transaction
Date

Total 22,598 $365,967.50

Defendant Share Price Proceeds

68.  Defendant Owings’ sales are enormous and suspiciously timed because he sold all

of his sharcs mere wecks before Scquenom’s April 29, 2009 press release anneuncing the

- “employee mishandling” and the subsequent delay of SEQureDx.

DERIVATIVE AND DEMAND EXCUSED ALLEGATIONS

69.  Plaintiffs bring this action derivatively in the right and for the benefit of the
Compuny (o redress the Individual Defendants’ breaches ol iduciary dulies and other violations of
the law. |

70..  Plaintiffs are shareholders of Sequenom, were sharcholders ol Sequenom 4l Lhe ime
o[ the wrongdoing alleged herein, and have been shareholders of Sequenom continuously since that
lime.

71, Plaintifls will adequalely and fairly represent the interests of the Company and its
shareholders in enforcing and prosecuting its rights.

72. On July 16, 2009, plaintlT Finlayson made a demand on the Board (0 comnmence an
action against the Individual Defendants. A copy of -Plaintiff Finlayson’s demand is éttacheql
hereto and made part hereof as Exhibit A.

73.  On August 10, 2009, plaintifl Ries made a demand on the Board to commence an
action against the Individual Defendants. A copy of plaintiff Ries’s demand is attached hereto and
made part hereof as Exhibit B. | _

74,  On Augusl 26, 2009, the Board’s counsel responded to plaintifl Ries’s demand
élatin’.g the Board was aware of the allegations in the demand and had formed a Special Commitiee
to investigate these allegations. |

75.  Although the Cumpany has publicly reported that the Special Cormmi Utee has
cotnpleted its investigation, ueither the Board not the Special Commiltee has responded o the

demands nor indicated when, if ever, a response will be [orthcoming. The Board and (he Specidl

VERIFIED SIIARCHOLDER DERIVATIVE COMPLAINT -29-
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Committee have clearly had sufficient time to investigate and respond to the demands, and their
failure to do so0 is not, and could not be, in good faith. Rather, they have simply ignored the
demands, which is impermissible. | . -

COUNTI

AGAINST THE INDIVIDUAL DEFENDANTS FOR BREACH OF FIDUCIARY
DUTIES

76. P]éintiffs incorporate by reference and .real]ege‘ez;c_h and every allegation set forth
abave, as though fully set forth herein. |

77.  As alleged in detail herein, each of the Individual Dcfendants (and particularly
defendants Aﬁmg, Fazio, Hixson, and Wlltsey as Audlt Qonmnttee members) owed Sequenom
ﬁdumary dulies. By reason of their Aduciary relalionships, the Individual Defendcmlﬂ owed and
owc Sequenom the highest obligation of pood faith, fair dealing and loyaltv

78.  The Individual Defendants, and each of them, vinlaled and breached their fiduciary
dutics of loyalty, rcasonable inquiry, oversight, good .failh, and supcervision.

79.  Each of the Individual D:fehclants had actual or constructive knowledge that they
had causcd the Company lo improperly misrcpresent the status and reliability of the SEQurcDx
validation process hecausc of the Company’s lacking internal controls and lacking Board oversight. |
In parlicular, Ser,iueuom’s Relevant Period stalements improperly reported over len monthg of Lest
data, which thc Company later had to admit was unrcliable. These actions could not havc been a
good faith exercise of prudent business judgment to protect and promote the Company’s cn;rporate
intercsls.

80.  As a dircct and proximatc result of the Individual Defendants’ forcgoing breaches of
fiduciary duties, the Company has suffered significant damages, as alleged herein.

counru
ACAINST DEFENDANT OWINGS F’OR BREACH OF FIDUCIARY DULY

OF 1.OYAIL.TY AND GOOD FALTH IN CONNECTION WITH INSIDER
STOCK SALES

81.  Plaintiffs incorporate by rcfcrence all preceding and subscquent paragraphs as if

fully set forth herein.
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82. At the time of each of the stock sales set forth herein, Defendant Owings knew the
information described ahove, and sold Sequenom common stock on the basis of such inlurmation.

83. The information described above was proprietary non-public information
concerning the Company’s futurc business prospects. It was & proprictary assct beldnging to the
Company, which defendant Owings used for his own benefit when he sold Sequenom common
stock. |

84.  Since the usc of the Company’s proprictary information for his own gain constitutes
a fiduciary brcach by dcfendant megs, the Company is entitled to the “imposition of a
constructive trust on any proceed.?' ,defendant Owings ohtained theréby.

" PRAYER FOR RELIEF
WIHERFEIORE, Plaintiffs demand judgment as follows:

A. ' Awarding the Company the amount of damages sustained by the Company
as a result of the Individual Defendants’ breaches of fiduciary duties;

B. Imposing a constructive trust in favor of the Company for the amount of
proceeds defendant Owings received from his sales of Sequenom common
stock alleged herein, in addition to all proceeds otherwise derived from his
scrvice as a director and/or cxceutive ot the Company;

C. 'Order.i.ng defendant Owings to disgorge to the Company all proceeds
derived trom his sales of Scquenom common stock alleged herein;

D. Ciranting apprt»pr:iaie equitable relief to remedy the Individual Defendants’
breaches ot fiduciary dutics;

E. Awarding to Plaintiffs the costs and disbursements of the action, including
reasonable attorneys’ fees, accountants’ and cxperts’ fees, costs, and
capenscs; and

F. Granting such other and further rclief as the Court deems just and proper.
DATED: 'Nuvemher 9,2009 - Respectfully submitted,

BARROWAY TOPAZ KESSLER
MELTZER & CHECK, LLP

Ramyi Abadou (Bar No. 222567)
Nichole Browning (Bar No. 251937)
580 California Street, Suite 1750

" San Francisco, CA 94104
Telephone: (415) 400-3000
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Facsimile: (415) 400-3001
-and -

BARROWAY TOPAZ KESSLER
MELTZER & CHECK, LLP

Enc L. Zagar (Bar No. 250519)
Robin Winchester '
Ligaya T. Hernandez
280 King of Prussia Road
Radnor, PA 19087

- Tclephone: (610) 667-7706
Facsimile: (267) 948-2512
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VERIFICATION
I, Michelle Finlayson, hereby verify that I have authorized the filing of thé attached Verified
Sharsholder Derivative Complaint, that | have reviewed the Verified Shareholder Derivative
Complaint, and that the facts therein are true angd correct t§ the best of my hxoWledée,

information and belief, [ declare under penalty of pegjury that the foregoing is truo and correct.

pate: | H |89

Wi gnetle Q. Sl sm

MICHELLE FINLAYSON
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VERIFICATION
I, Leon Ries, hereby verify that 1 have authorized the filing of the attached
Complaint, that | have reviewed the Complaint, and that the facts therein are true and
correct to the best of my knowledge, information, and belief. I declare under penalty of

perjury that the foregoing is true and correct.

DATE: __/ 0115'/07 ) /S‘)é’ﬂ% | |

LEOW RIES
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Exhibit A




